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PaGora Bbmonnena B PI'AOY BO «llepMckuii rocyaapcTBeHHBINH
HAIlMOHAJIbHbIN HCCIIEI0BATEIIbCKUI YHUBEPCUTET Ha kadenpe
HpEeANPUHIMATENBCKOTO TPaBa, IPaXKJAHCKOTO B apOUTPa)kKHOTO TIpoIiecca

HayuHblil pyKoBOAMTEJIb: Ky3nenosa OJsibra AHaTO/IbEBHA,
JOKTOp IOPUANIECKUX HayK, Ipodeccop

OdunnaasHblie onnoHeHTHI: 3aiineBa Haraabsa BukropoBHa,

JIOKTOp IOPUINYECKUX HAYK,

OI'BOY BO «Poccuiickast akameMusl HapOIHOTO
XO3SIMCTBA W TOCYHAPCTBEHHOW CIYXOBI TIpH
[Ipesunente Poccuiickoit ®enepanumy, xadenpa
MPaBOBOTO OOECIIEYCHUSI PHIHOYHOW IKOHOMHUKH
WHcTuTyTa  TOCYAapCTBEHHOW  CIOYKOBI U
YIIpaBJCHUs, TOLEHT KadeIpsbl;

BoJioc Anekceii AjlekcaHIpOBUY,

KaHIUAAT IOPUINYECKHUX HAYK, JOLIEHT,

DI'AOY BO «HamyonanpHbIN
HCCIICIOBATEIIbCKUM  yHHUBepcUuTeT  «Bpicias
IIKOJIa AIKOHOMHUKHY», JeMapTaMeHT YacTHOTO
npaBa (aKyJbpTeTa paBa, HAYYHbIH COTPYAHUK

Benymas opranusanus: OI'bBOY BO «Mapuiickuili rocyaapCTBEHHBIN
YHUBEPCHUTET»

Samura cocroutcs «17» despamst 2024 r. B 13.00 yac. Ha 3acemanuu
00BeAMHEHHOTO JuccepTaiinoHHoro coseta 99.2.090.02, co3manHoro Ha 0ase
OI'AOY BO «llepMckuii rocyaapCTBEHHBIH HAIIMOHAIBHBIA HCCIIEA0BATEIbCKUN
yauBepcuteT», ®PI'BOY BO «YbIHOBCKHNA IOCYIapCTBEHHBIH YHHBEPCHUTET, IO
anpecy: 432970, r. YipsHOBCK, yi1. 'oruaposa, 1. 40/9, ayx. 301.

C nmuccepranueil 1 aBTOpedepaToM MOKHO O3HAKOMHUTHCS B HAyYHOH
O6ubmmoTeke YIBSHOBCKOTO TOCYIAapCTBEHHOTO YHHMBEPCHTETa M Ha caiiTe By3a
https://ulsu.ru, ¢ aBTOpedeparom Ha caiite Bricuieil aTTecTalIMOHHOW KOMHCCHH
npu MuHHCTEpCTBE HAayKHM W BEIcmiero oOpaszoBaHust Poccuiickort ®enepanuu
https://vak.minobrnauki.gov.ru.

OT3pIBBI Ha aBTOpedepaT MPOCHM BBICHATH 1O azapecy: 432017,
. YabesiHOBCK, yi1. JI. Toncroro, a. 42, Yal'VY, Otaen noAroToOBKHA KaApOB BBICIICH
KBaJH(pHUKAINH.

ABTopedepaT auccepTayy pa3ociaaH «  » 2023 .

VY4eHslii cexkpeTapb
JUCCEPTALMOHHOTO  COBETa MaxkcumoB Ouner AnekcaHApOBHY
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OBIIAA XAPAKTEPUCTHUKA PABOTBI

AKTYaJqbHOCTb TeMbl HCCICIOBAHHUS TMPOSBIACTCS B  CIEAYIOIINX
acmekrax. OOecneueHmne Onaromonyduss W TporBeTaHus Poccun, 0 KOTOpoM
roBoputcst B mpeam6Oyne k Koncturymun Poccuiickoit @enepanny, AIMMaHEHTHO
CBSI3aHO C WHTEHCU(]UKAIMEeH HMYIIECTBEHHOTO 000pOoTa, IMOCTPOSHHOTO Ha
NPUHLUIAX TUCIIO3UTHBHOCTH, IOPHIMYECKOTO PaBEHCTBA M CBOOOJBI OTOBOpA.
BMecte ¢ TeM 00bsBiIcHHE PocCHH COIMANbHBIM MPABOBBIM TOCYIAPCTBOM,
NOJINTUKA KOTOPOrO HAaNpaBlIeHa Ha CO3JaHUE YCIOBHIL, 00eCIeunBaIOIINX
JOCTOMHYIO JKM3Hb M CBOOOJHOE pa3BHTHE UEJIIOBEKA, BO3JIAracT Ha TOCYAAapCTBO
COOTBETCTBYIOIINE O00S3aHHOCTH MO 0OECIEUCHHUIO MIPABOBBIX FapaHTHH M [UI TeX
KaTeropuil rpaxjaH, KOTOPbIE B CHJY DPa3IMYHBIX NPHYMH HE B COCTOSIHHH 3TO
c/enaTh CaMH B TOJIHOM oOBbeMe. B 3TOM cMBbICiie 9acTHOE TPaBO BBHINOJIHSIET
TAPMOHHU3UPYIOMIYI0 (GYHKIHIO MEXKIYy OSKOHOMHUYCCKUMH M  COIMATbHBIMU
O6HIeCTBeHHI>IMI/I HHTEpECAMU, HEPCIAKO HAXOAAUIUMUCS B KOH(I)pOHTaIlI/II/I.

HeynuBurenabHO, YTO YaCTHOMY MNpaBy CTajH IPUIIUCHIBATH U 0COOYIO
COILIMANBHYI0 (DYHKIHMIO, KOTOpasi MPOSIBISIETCS. B TOM YHCJIE W B OXpaHe ciaboi
CTOPOHBI YaCTHOIIPaBOBBIX OTHOIICHWH. HecMOTpst Ha TO YTO OXpaHa MHTEPECOB
HECOBEPILICHHOJIETHNX, HEJIEeCIOCOOHBIX, HETPYIOCIIOCOOHBIX, HYXKIAIOIIUXCS
YWICHOB CEMbH, HECOBEPIICHHOJICTHUX pPAa0OTHUKOB, OEpEeMEHHBIX pPabOTHUII,
paOOTHUKOB, HMEIOIIMX  HHBAIWAHOCTh, OSKOHOMHUYECKH  Hed(p(EKTHBHA,
TrOCyJapcTBO oOOecledrBaeT HX OCOOBIM TIPAaBOOXPAHHBIM MEXaHHU3MOM IS
MOAACPKAHUA CIIPABCATIMBOCTHU, COLMAJIBHOTO MapTHEPCTBA, 9KOHOMHUYECKON H
COLIMAJILHOW COJIMAPHOCTH.

Kpome Toro, 11 obecredeHus] CTaOMIBHOCTH TPAXKIAHCKOTO 000poTa,
3¢ QeKTUBHOI peanu3anny 3KOHOMHYECKOH (QYHKIMH TocyaapcTBa TpeOyercs
IpeIoCTaBIeHNE OCOOBIX MPABOBBIX T'APAHTHH cl1a0bIM CTOPOHAM YaCTHOIIPABOBBIX

OTHOH_IeHI/II‘/’I, Y KOTOPBIX HEAOCTATOYHO KOHKYPECHTHO-OKOHOMHYCCKUX PECYPCOB,
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pecypcoB npodeccHoHaIn3Ma, HHPOPMAMOHHBIX, OPraHU3allMOHHbIX, MPABOBBIX
U JPYTUX PECypcoB Ul TIOJHOLEHHOH peam3anuyd CyOBEKTHBHBIX IIPaB CBOCH
BOJIEW U B CBOEM HMHTEpECE.

TepmuH «cmabas CTOpOHa» TIPOYHO BOMIEN B IMBHIMCTUYCCKHI
KaTeTOpHAIGHBIN ammapar, OH HCIIONB3YeTCS W TpaBonpuMeHuTensMu. OmHako
3aKOHOJATeNb HE ONEepPHpPYyeT TaKUM CIOBECHBIM 00O3HAa4E€HUEM, NO3TOMY MpsAMOe
yIIOMHUHaHUE cJaboi CTOPOHBI B POCCHHCKOM 3aKOHOJNATEIbCTBE OTCYTCTBYET.
CrnenyeT KOHCTAaTHpPOBaTh, 4YTO JAEHCTBYIOIIEE POCCHMCKOE 3aKOHOAATEIBCTBO
HaXOAMTCSI B COCTOSIHUM (hparMEeHTAapHOW M XaOTUYHOM MPaBOBOIl periiaMeHTaIlu
OTHOIIICHUH, O/THA M3 CTOPOH KOTOPBIX cliadasi.

HecmoTps Ha TOBBHIICHHBIN HAYYHBIH MHTEpEC K MpoOJieMaTHKe cladbIx
CTOPOH YacTHOINPABOBBIX OTHOIICHUH, B JOKTPHHE HE CHOPMHUPOBAHO IEIOCTHOE
Hay9YHOE IIPEJCTaBICHAE O HUX, OCOOCHHO B MEKOTPACICBOM YaCTHOIIPABOBOM
kioue. Tak, B IIUBUIIMCTUYECKONW HayKe HET €JUWHCTBA IMO3UIUI OTHOCUTEIBHO
MOHATHS, KBATHM(DHULIUPYIOMHKX IMPHU3HAKOB, a TakXKe MEPEeYHEBOTO HAIOJIHEHUS
CyOBEKTOB, OTHOCAMIMXCS K caObIM CTOPOHAM YaCTHONPABOBBIX OTHOIIEHHH, HE
JlaHa XapaKTepUCTHUKA MPABOBOTO CcTaTyca clIaObIX CyOBEKTOB MPAaBOOTHOIICHUH U
€ro CBOWCTB, He OOOCHOBAaH CIUHBIN MEXaHW3M HX YaCTHOIPABOBOI OXpaHBI.
Hyxmaercss B TeOpEeTHIECKOH OICHKE W TPEAINONIOKEHHE O CIa0OCTH CyOBEKTOB
YaCTHOIIPABOBBIX OTHONICHUI W crmocobax ero omposep:keHus. Kpome Toro,
TpeOyeT pa3pelIeHus] B IL[EJIOM BOIPOC O BO3MOXXHOCTH IOCTPOSHHUSI CHCTEMHOIO
MIPaBOBOT'0 PET'YIUPOBAHUS OTHOIIEHHH, B KOTOPBIX YUYaCTBYIOT ciiabas CTOpOHA.

HechopMupoBaHHOCTh IMBUIMCTHYECKOM TEOPHUH  CIIA0BIX  CTOPOH
YaCTHOIIPABOBBIX OTHOLIEHMM, a TakXe HEJOCTaTOYHOCTh KOpIyca HOPM,
00eCTIeUNBAIINX UX OXpaHy U 3alIUTy, MO-TPSKHEMY OKA3hIBAIOT HETaTHBHOE
BO3JICICTBUE Ha CKJIAABIBAIOIIYIOCS MPaBOMPUMEHUTEIbHYIO MPAKTUKY B ITOH

cq)epe. B OAHUX Cly4dasaxX O3TO MHOPUBOAUT K HECHPAaBCAJIMBOMY YMAJICHUIO
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CYOBEKTHBHBIX T'PaXXJaHCKUX IPaB CIa0bIX CTOPOH, B JPYTMX — K YpE3MEpHOM
3aIIUTe JIMIA, JUIIE (GOpMaTbHO MOANAAOIETo 0] MPU3HAKH C1a00i CTOPOHBI.

Ha ocHOBaHMM W3I0KEHHOTO IIOJaraeM, 4ro TeMma, H30paHHas st
JCCEPTALMOHHOTO MCCIIECA0BaHNUS, BIACTCS aKTyaJIbHOM.

CreneHr Hay4HoOll pa3padoTaHHOCTH TeMbl. JluccepTanMOHHEIE
paboThl, TIOCBSIIEHHBIE KOMIUIEKCHOMY HCCIEIOBaHHIO CJIa0oil  CTOPOHBI
JaCTHOIPABOBBIX OTHOILEHHH, B HACTOAIIEE BPeMs OTCYTCTBYIOT.

BpbIcoKo# cTeneHplo Hay4YHOW pa3pabOoTaHHOCTH XapaKTEPU3YIOTCS TEMBI,
CBsI3aHHBIE CO CNa0Oil CTOPOHOW Tpa)KIaHCKO-NPaBOBOro norosopa. OgHUM U3
Hanbosnee BOCTPEOOBAHHBIX HAYYHBIX HCTOYHHMKOB SIBISICTCS MOHOrpadus
M.M. Bparuackoro u B.B. Burpsackoro «JloroBopHoe mpaBo» (M.: Cratyr,
2020), B xoTopoii opMmymupyercss npodieMaTrka ciaboil CTOPOHBI TOTOBOPHEIX
OTHOWIEHW. B manpHelmeM [aHHBI acmeKT TeEMBI OBUI  HCCIENOBAH B
muccepramusax  JI.B. Cnaerikoro  «[IpuHiunm — 3amuThl  ¢7ab0OW  CTOPOHBI
rpa)kIaHCKO-TIpaBoBoro goroopay» (Camapa, 2004), E.B. BaBwiuna «MexaHusm
OCYIIECTBIICHUSI TPAKAAHCKUX MpPaB M HCIOMHEHHs obs3anHocTei» (M., 2009),
A.®. [TeaHKOBOI «banaHc MHTEPECOB B IpaXKIaHCKOM IIPaBe M €ro o0eclieueHue B
noroBopHBIX oTHomeHusx» (ExatepunOypr, 2013), A.A. Bomoca «[IpuHIHIIED
obs3aTenscTBeHHOTO TpaBa» (Caparos, 2015), H.B. 3aiineBoit «®opmupoBanue
KOHIETIIMM CYOBEKTHBHOTO (pakTOpa B YaCTHONPABOBBIX OTHOIICHMAX B
3aKoHOaTeabCTBE Poccuu 1 3apy0exHbIx rocyaapctsy (M., 2023).

3HAaYNTeNbHBIM BKJIAJ B  pa3BUTHE TeOpHUM  ciIaboil  CTOPOHBI
gacTHoMpaBoBoro otHomeHus BHec A.I'. Kapametos B pabote «CB0o60a HOTOBOpA
u ee mpexens» (M.: Craryr, 2012), B KOTOPOM C TO3HIMH SKOHOMHYECKOTO
aHaiM3a TpaBa UCCIEIyeTcs OrpaHW4YeHHe CBOOOJBI JOTOBOPA, B YacTHOCTH, IO
NpUYUHE Y4acTHs c1abol CTOPOHBI B IPABOOTHOLICHHH.

Crnemyer BBLICIHTH MOHOTpaduueckoe wuccienoBanue A.A. Bomoc u

E.Il. Bomoc «Cmabast cTopoHa B Ipa)KIaHCKOM TIPABOOTHOIIECHHUH: CPaBHHUTEIHHO-



npaBoBoe  uccienoBaHue» (M., 2021), xoTopoe HOCUT B OCHOBHOM
KOMITapaTUBUCTCKUH XapakKTep.

OtaenbHBIE BOMPOCH O CIa0OH CTOPOHE YaCTHOMPABOBOTO OTHOIICHHS
paccMmatpuBanick B paborax B.B. borman, B.A. bemoma, B.U. O6pasnoBoii,
C.A. Pymsuanesoir,  A.E. IllepcrobuntoBa,  T.B. lllepmens  (muccrmemoBaHHs
notpeduTenei Kak ciaboil ctopoHsl mpaBooTHoureHus); A.d. bakynuHa,
E.Il. Booc, A.B. Ky3pmuno#, A.fl. PepkenkoBa (uccienoBanust CyOBEKTOB
NpeANPUHUMATENBECKONW JIESTEIBHOCTH Kak ciaboll CTOPOHBI MPaBOOTHOLICHUS);
E.P. Bproxunotii, 10.B. BacunneBoii, C.B. Crenanosa, C.B. IllyBaneBoii
(mccnemoBaHust  paOOTHHKOB  Kak  cinaboil  CTOPOHBI  IPABOOTHOIICHHNA);
H.A. Adanaceeoit, E.I'. KomuccapoBoit, M.B. YupsHOBOI  (MCClIemOBaHHA
HECOBEPIICHHOIETHAX KaK cimaboit CTOPOHBI MIPaBOOTHOIICHUH),
J.C. Kcenodonroroit, A.D. [TessHKOBOI (MCCIEMOBaHUSA aTMMEHTOIONyYaTeIeH
Kak c1aboi CTOPOHBI MPABOOTHOIIIEHUH) U JIp.

OTMe4eHHBIE HCCICIOBAHNS BHECIM CYIIECTBEHHBIH BKJIaJ B Pa3BUTHE
y4eHus o0 cnaboi CTOpOHE YaCTHOMPABOBBIX OTHOIIEHWH. OMHAKO aHau3 ciIabbIx
CTOPOH B HHUX OCYIIECTBIISUICS IPEHMYIIECTBEHHO AaBTOHOMHO, 0e3 yueTa
CHCTEMHBIX ~ MEXOTpPACJICBBIX  CBSI3€H  YaCTHONPABOBOTO  PEryJHPOBaHMS
TPaXAAHCKHUX, TPYJOBBIX U CEMEWHBIX TIPAaBOOTHOIICHHH.

OO0beKTOM HCCIEOBaHMS SBISIOTCS YACTHOIPABOBHIE OTHOIICHHS C
ydacTheM ciaboil CTOpOHBI, He OO0JIaJaronie JOCTATOUYHBIMH (DAKTHUECKUMHU
BO3MOKHOCTSIMHU JUIS peaTU3alvy 1 3allUThl CYOBEKTUBHBIX NPaB CBOEH BOJICH U B
CBOEM HHTEpece.

IIpeamer  wnccnemOBaHWSA  COCTaBISIOT  HOPMBI  3aKOHOJATENBCTBA
Poccuiickoit ®Peneparin M HEKOTOPBIX 3apyOeKHBIX CTpaH, pEryJupyrouye
rpakIaHCKKE, CeMEHHbIE W TPYAOBbIE OTHOIICHUS, YYaCTHUKOM KOTODBIX SIBJISETCS
ciabast CTOpOHa, OCHOBaHHAsl HA HUX IPABOIPUMEHHTENbHAS IIPAKTHKA, TOCTHXKEHUS

OTEUECTBEHHOM U 3apyOeKHOW PaBOBON TOKTPHUHBI 10 PACCMATPUBAEMOM TEME.



Leablo auccepTanMOHHOW PaGoOTHI SBISETCS pEIICHHE HMEoLen
3HA4YeHHE U1 POCCHICKOTO YacTHOTO IpaBa 3ahadd — pa3paboTKa LEIOCTHOTO
HAyYHOTO IIPEJICTABICHUs O Ciaboi CTOpPOHE YAaCTHOIPABOBBIX OTHOIICHHMH,
MPEICTABISIONIET0 co00H CHCTEMYy HAayYHBIX 3HAHUH O IOPHIUYECKH 3HAYUMOKN
c1a00CTH CTOPOHBI YaCTHONPABOBBIX OTHOLICHUI U €€ IeTEPMUHAHTAX; TIOHATHH U
Npu3HaKax ciaboi CTOpPOHBI; €€ IPaBOBOM CTaTyce M €ro CBOMCTBax;
NCUXO(HU3HOIOTHYECKN CIa0bIX W pecypHO-cIadbIX CTOPOHAX M MX HpPHU3HAKAX;
MECTC IIPpUHIUIIA 3al[UThI ciaboit CTOPOHBI B CHCTEME YaCTHOIPABOBLIX
MPpUHIUIIOB IpaBa W €r0 CBA3M C HUHBIMU IIPUHIUIIAMU IIpaBa; MEXAaHU3ME
YaCTHONIPABOBOM OXpaHBl CJNAOBIX CTOPOH YacTHONPABOBBIX  OTHOILICHHI;
NPEe3yMIINH IOPUANYECKONH €IabOCTH CTOPOHBI YAaCTHONPABOBBIX OTHOUICHUH H
BO3MOKHOCTSX €€ OTPOBEPIKEHHS.

Jnst ZOCTYOKEHMS TTOCTaBICHHON [esid B pabOTe MOCTABIEHBI CIEIYIOIIHIE
HCCIIeI0BaTEIbCKIE 3a1aUH

— M3Y4YUTb TCHC3UC KOHIECIITa «cnabas CTOpOHa YaCTHOIIPABOBLIX
OTHOIIEHHUI» ¥ pa3paboTaTh ero CorualIbHO-PUI0cOPCKoe 000CHOBaHKE;

— YCTaHOBHTH COJEpKaHWE IOHITHS «IOPUIMYECKH 3HauMMas ciabocTh
CTOPOHBI YaCTHOIPABOBBIX OTHOIICHHI», a TAaKXKE OIPEAEINUTh ACTCPMHUHAHTHI
Takoi cj1abocTy;

— YTOYHWTH KBAIM(HUIMPYIONINE MIPU3HAKH U CBOWCTBA C1ab0i CTOPOHBI
YaCTHOIIPABOBBIX OTHOIIEHUH U Ha UX OCHOBE C(HOPMYJIUPOBATH €€ JOKTPUHAIBHOE
TIOHSITHUE,

— JaTh XapaKTePUCTHKY TICUXO(QU3HOJIOTHUECKA CIIa0bIM CTOPOHAM
YaCTHOTIPABOBBIX OTHOILICHHUH;

— HCchenoBaThb BHIBI M OCOOEHHOCTH PpECypCHO-CIa0bIX CTOPOH

YaCTHOIIPAaBOBBIX OTHOMGHHﬁ;



— M3Y4YUTh TIOHSATHE W TIPU3HAKM TPHHOUNA cJabOH  CTOPOHBI
YaCTHONPABOBBIX OTHOIICHHH M COOTHECTH €ro C HHBIMH YacTHOIPABOBBIMH
NPHHIHIAMY;

— BBIBUTH  MAaTEPUANBbHO-TIPABOBEIE M IPOLECCYalbHO-TIPABOBBIC
9JIEMEHTHI MEXaHU3Ma OXpaHbl cJ1aboil CTOPOHBI YaCTHOIPABOBBIX OTHOIICHUH;

— paspabotaTh U OOOCHOBATH MPE3YMIIIMIO FOPUIMYCCKON CI1abOCTH
CTOPOHBI YaCTHOIPABOBBIX OTHOLIEHHH.

Merongosiorudeckasi  OCHOBa  JIMCCEPTAllMOHHOTO  HWCCIIEJOBAHUS
orpezieseTcs IOCTaBICHHBIMU B paboTe Ienbi0 M 3amgadaMu. B mpomecce ux
JOOCTIDKCHUS M PEHICHHS WCIOJIB3YyeTCs BCCOOIIMHA IUATCKTHYCCKHHA METOJ,
HO3BOJIIOIIMHN JTO0Ka3aTh YHUBEPCAIBHOCTh KaTErOPHH CI1a00i CTOPOHBI B YaCTHOM
npaBe, PacCMOTPETh OOLICCTBEHHBIC OTHOLICHHS, B KOTOPBIX yYaCTBYIOT cialble
CTOPOHBI B JWHAMHUKE, [POAHAIU3UPOBATh MPAKTUKY NPUMEHEHUSA HODPM,
PETYIUPYIOLINX JaHHBIE IPABOOTHOLIEHHUS.

HCHOJ’H)?)yIOTCﬂ 06IHeHay‘IHbIe METOABI MO3HAHHUA, K KOTOPBIM OTHOCATCH
aHanu3 (IpM  ONpPENENICHWH OTpacieil 4YacTHOrO IpaBa, pPeryIHPYIOLIMX
OOILIECTBEHHBIE OTHOLICHHUS C Y4YacTHeM cJaboil CTOPOHBI) W CUHTE3 (IpH
BBISIBJICHUHM OOIIMX JJIEMEHTOB MEXaHHW3Ma YacTHOIPABOBOM OXpaHbl ciiaboit
CTOPOHBI), 0000IIeHNe (IPH YCTAaHOBJICHUH ACTEPMUHAHT IOPHIMYECKON cabocTn
CTOPOHBI YACTHONPABOBBIX OTHOIICHHUH), HHAYKLHS (IpH (GOPMHUPOBAHUY STHHOTO
ompeneneHus cnaboil CTOPOHBI YaCTHONPABOBBIX OTHOLICHMH) M AENyKIMA (IIpH
WCIOJb30BAHUM KOHLENLMNA B JOKa3blBAHUM IIPABOBOM IPUPOAbI IMPUHLMUIA
3amuThl  c1a0o0i CTOPOHBI), CpaBHEHHE (OTpacieBOH YaCTHONPABOBOW OXpaHBI
ciaboil CTOPOHBI) M cHcTeMaTH3alus (B YacTHOCTH, B XOJ€ KiaccH(UKaimu
cnabbIX CTOPOH YaCTHOMPABOBBIX OTHOIICHHUI).

W3 yucna crnenuanbHO-FOPHANYECKHUX METOAOB IPUMEHEHHE IOJNYYHITH

creyromue: (GpopMantbHO-JOrMaTHYECKUi (IIPU ONpesiesieHn ciiaboil CTOpOHBI B
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CHCTEME CYOBEKTOB YacTHOTO IpaBa, MPH YCTAHOBJICHWH MeCTa NMPHHIMIA 3aIlUThI
caboif CTOPOHBI B CHCTEME MIPUHIIAIIOB YaCTHOTO MPaBa), HCTOPHUKO-TIPABOBOH (TIpH
paccMOTpeHNH TeHe3nca (OPMHUPOBAHUSI NPABOBOW KaTEropuu cnaboi CTOPOHBI
YaCTHOTPABOBBIX OTHOIICHWIT), IIPABOBOTO MOJAEIHPOBAHHUS (B acIeKTe pa3paboTKH
NPaBOBOM  KOHCTPYKIHHM TPE3yMIIMH  IOPUANYECKOH  CIabOCTH  CTOPOHBI
YJaCTHONPABOBBIX OTHOIIEHWH), CPaBHUTEIBHO-NPABOBOM (TIpU CONOCTaBIEHHU
3apyOeKHBIX M POCCHUICKMX MPAKTUK OXPaHbl OT/ACNIBHBIX BHIOB CIa0OBIX CTOPOH
MPaBOOTHOIICHHI), METO IOPUAMYECKOTO TOJKOBAHUS (IPH OLIEHKE TOJKOBAHUS
MPaBONPUMEHHTENBHBIX aKTOB B MOJIB3Y CIIa00i CTOPOHBI) U JIp.

Ocoboe 3HaueHHEe (METOJOJIOTHUECKYI0 IIEHHOCTh) B HCCIICAOBAHUH
c1aboi CTOPOHBI YACTHONPABOBBIX OTHOLICHWI NPHOOPETacT MEXOTPACIEBON
METOJl MO IPUYMHE MEKOTPACICBOTO XapaKTepa HCCIEAYeMOH KaTeropuu B
TPaKAaHCKOM, CEMEHHOM U TPYIOBOM MpaBe.

HopMmaTuBHYI0 0CHOBY padoThbl cocTaBisitoT Konctutyuus P®, Hopmbl
IPaXKJIAHCKOTO0, CEMEHHOTO0 W TPYyIOBOro 3akoHoaaTenbcTBa P®d, a Takxke
MOJJ3aKOHHBIE HOPMATHBHO-TIPABOBBIE aKThl P@ 1 akThl HEKOTOPHIX MHOCTPAHHBIX
npaBonopsakoB  (EBpometickoro coro3a, Wzpamns, Typeukoit PecmyOmmkw,
PecnyOimkn Unnm), oTHOCSIITMECS K TEMAaTHKE UCCIIEJOBAHMS.

OMIIHPHYECKYIO OCHOBY HcclIeI0BAHUS COCTaBHIIN
MPaBONPUMEHHUTENbHBIE aKThl, npuHATEIe KoHcTHTymmonHeiM Cymom PO (26),
BepxoBubiM Cynom P® (50), Beicuimm ApOutpaxkssiMm Cynom PO (7),
apbutpaxxueiMu cynamu (18) u cynamu obmelt ropucaukuuu (24). Beero B pabote
MPUCYTCTBYIOT CCBUIKM Ha 125 cyneOHBIX aKTOB, MPUHATHIX B mepuox 1998—
2023 rr.

Teopernueckasi O0OCHOBa HCCJIEIOBAHMSA TIPEACTAaBlIeHA HAyYHBIMHU
TpyAaMU TakUX ydeHbIX-IopuUcTOB, Kkak M.M. Arapkos, C.C. Anekcees,
B.A. babakoB, A.®. bakynun, P.C. Ber3enko, B.A.benos, B.B. boraas,
M.U. bparuHckui, C.H. Bparycs, E.P. bproxuHa, 10.B. Bacunsena,
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B.B. Butpsuckuii, E.B. BaBunmun, A.A.Bomoc, E.IL Bomoc, A.B.Ta0os,
10.C. T'ambapoB, b.M. Tl'onrano, B.B.Ipy3mes, E.P.['yaum, H.B. 3aiiuesa,
0.C. Nodde, E.I1. Unbum, A.T'. Kapaneros, 0O.A. KpacaB4nkos,
A.B. KpamennnnukoB, A.B. Ky3smuna, W.A. Muxaiinosa, W.A. [lokpoBckuii,
W.I'. IInotaukos, A.S. PeokenkoB, O.A. CepoBa, E.A. Cyxanos, A.A. ToMTOCOB,
E.H. Tpy6eukoii, M.B. Ynesuosa, F0.b. ®orenbcon, P.O. Xanduna, C.A. XoxIos,
M.A. llepxoBuukoB, M.IO. Uensimes, A.E. lllepcrobutos, I'.®. lllepmeHenny,
B.®. fxoBnes u np.

B wuccnenoBaHUM TaKKE HCIOJB30BANIKACH HAYYHBIC TPYIBI 3apyOCIKHBIX
nccnenosateneii: S. Deutch, U. Gezder, C.Heinze, Z.A.A. Ghadas, N. Ghapa,
C.L. Molina, F.A. Razak, B. Steinrotter, S. Whittaker u mp.

[lpu HammcaHnu pabOTHI HCIOJB3OBATICH PE3YIBTATHI HCCICIOBAHUI
MpeacTaBUTeNed  mepMcKodl  ropuamdeckodl — mkonsl:  FO.B. Bacunbesoii,
B.I'. Tony6buoBa, A.A. Kisuuna, E.I'. Komuccaposoii, O.A. Ky3HenoBoi,
A.®. IIpsaKoBOM, J[.A. @opmakuaosa, T.B. lepmens, C.B. lypaneBoii.

HayuyHasi HOBH3HA JHMCCEePTALMOHHOIO uccjenoBanus. C mo3unuu
MEKOTPACICBBIX CBs3¢H YaCTHOIPABOBBIX HAYK OCYIIECTBICHa KOMIUICKCHAS
pa3paboTKa TEOPETHYSCKUX M IMPHUKIAJHBIX ACIIEKTOB YUCHHS O CIa0OW CTOpOHE
YaCTHOIIPABOBBIX OTHOIICHUI.

Hosuzna HCCIICTOBAHUS oTIpeeNsIeTcst MOCJIeIOBATEIbHBIM
(hopMupoBaHHEM KOMILIEKCHOTO HAYYHOTO TMpeacTaBleHus o ciaaboil ctopoHe
YACTHOIMIPABOBBIX  OTHOIIEHWH Ha  OCHOBE  MEXOTpPAclIeBOro  TOJXOa,
OXBAaTHIBAIOIIETO TEHE3UC KOHIENTa «clabas CTOPOHA  YaCTHOMPABOBBIX
OTHONICHHI», JOKTPUHAIHLHOE OMNpEeICHUE TOHITHS «IOPUANYECKH 3HAYUMast
C1a0OCTh CTOPOHBI YaCTHOIPABOBBIX OTHOIICHUI», €ro KBATU(UIHPYOLIINX
NPU3HAKOB M CBOKMCTB, MudQepeHInanuo caadbix CYObEKTOB 10 IOPHIUYCCKU
3HAYHMBIM KPUTCPHUSIM, XapaKTEPUCTHUKY ICUXO(PU3UOIOTHUCCKH Ccla0bIX U

pECYpPCHO-CITa0bIX CTOPOH YACTHOINPABOBBIX OTHOIICHWH; 0OOCHOBaHME MPUHIIUIIA
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3alIMTHl C1a00i CTOPOHBI YaCTHONPABOBBIX OTHOLICHWII B €ro COOTHOIICHHH C
WHBIMH YaCTHOIIPABOBBIMH IPUHIMIIAMH, BEIJCICHHE MaTepHalIbHO-TIPABOBBIX H
IPOLECCYaTbHO-TIPABOBBIX 3JIEMEHTOB MEXaHH3Ma OXpaHbl CJlaboil  CTOPOHBI
YaCTHONPABOBBIX ~OTHOLICHHH, BKIIOYAIOIIETO MOMAECIUPOBAHUE INPE3yMIIIUH
IOPUANYECKON c1a00CTH CTOPOHBI YaCTHOIIPABOBBIX OTHOLICHHH.

OcHOBHBIE M0JI0’KEHHUSI, BBIHOCMMbIE HA 3aIHTY

1. ConmanbHO-(puI0co(CKON U MPaBOBOI MPEANOCHUIKOI (hopMHpOBaHUS
KOHIIENTa «cjabdas CTOpOHA YaCTHONPABOBBIX OTHOIICHMI» BBICTYNWNIA HIES
IOPUAMYECKOI0 PAaBEHCTBA CTOPOH T'PaKAAHCKOTO IPABOOTHOILECHHUS, SBOJIOLMS
KOTOPOIA OXBAaTBIBACT TPH ITAIIA!

nepevlil 3man — 3apOXKICHUE HICH HIOPUANYSCKOTO PABEHCTBA CTOPOH B
JOPEBOJIIOLIMOHHOW M PaHHECOBETCKOH IOpUIMdYeckoll TokTpuHe: (1) 3amoiKeHbl
NPEOChUIKA  (OPMHUPOBAHUS  COLMANBHOTO  BEKTOpa  YacTHOIPAaBOBOTO
pErylupoBaHusl, BEIPA3UBIIMECS B HOSBICHUN CONMPSHKEHHBIX C KOHIENITOM ClIa0oi
CTOPOHBI IIPaBOBBIX MHCTUTYTOB (B TOM 4YHCJE ONEKa M IIOIEYUTENILCTBO,
OrpaHUYeHNe CBOOOIBI AOTOBOPA B 3aKOHOAATENBCTBE O MPOLEHTAX, TOJIKOBAHUE
JOrOBOpa B MOJNB3y MOJDKHHKA); (2) chopMmupoBaHa B paMKax MapKCHCTCKO-
JIEHHMHCKOI'0 COLHAIBHO-QUIOCOPCKOro TedeHHs: upest (pakTHYeCKOro paBeHCTBA
YYaCTHUKOB OTHOLICHUM, HPEJONpEICIMBINAs B CBOIO OYepe/b UX IOPUIHYECKOES
PaBEHCTBO;

6mopou dman — HOPMATUBHOE 3aKpeIIeHHe UJCH IOPUANYECKOro
PaBEeHCTBA CTOPOH B HOPMax COBETCKOIO TPaKAAHCKOIO, CEMEHHOro,
HACJISJICTBEHHOTO W TPYAOBOIO  3aKOHOJATENbCTBA,  NPEAONpPEASIUBIICH
COLIMANbHYI0  HANpPaBIEHHOCTb M [aTepPHAJIM3M  COBETCKOrO  IIpaBa:
(1) popmupoBanue KoHueNTa «cliabas CTOPOHA YACTHOMPABOBOIO OTHOLICHHS» B
MyOJMYHO-TIPAaBOBOM KJIFOUE M TMOCIHEAYyIollee €ro HPOHUKHOBEHHWE B cdepy
YaCTHONPABOBOIO  peryiaupoBaHusi; (2)  OTCYTCTBHE  HOPMaTHBHOTO H

JOKTPUHAJIIBHOTO IPU3HAHUA CaMOCTOATECIIBHOCTU KaTEropun «cmabast CTOpOHa
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MPaBOOTHOIICHHS», HECMOTPSI HA MEKOTpacieBoe paBoBoe 0(OPMIICHHE 3alUThI
CITa0BIX YYaCTHUKOB M OTPaHUYEHUE JOTOBOPHOU CBOOOHI B MIX TIONB3Y;

mpemuii 2man — BO3HUKHOBEHHE KOpITyca HOPM, CIEIHAIBHO
MPeIHAa3HAYCHHOTO JIJIsl 3aIIUTHI c1ab0i CTOPOHBI YaCTHOIPABOBHIX OTHOIICHUH, B
YCIOBHAX  KOHCTUTYIHOHHOTO  TIPOBO3IJIAIIECHHUS  CONHANBHOW  TIPHPOJIBI
poccuiickoro rocymapctBa: (1) mommepkaHue HIACH HEOOXOTUMOCTH 3allUTHI
caboil CTOPOHBI, OOYCJOBICHHOW HE OKOHOMHYECKOH 3(PQPEKTUBHOCTBIO, a
HayalaMd  COLMAJbHOTO  IApTHEPCTBA, JKOHOMHUYECKOH U COIMAJIBHOMN
conmumapHocTd; (2) jgeramusaiysi KaTerOpUH «ciiadas CTOPOHa» MOCPEICTBOM
npaBoBbIX mo3unmii KoncrutymumonHoro Cynma P® o 3ammTe cimaboil CTOpPOHBI
MPaBOOTHOIICHUS.

2. Tlox ropHOMYecKH 3HAYMMOM CIIa0OCTHIO CTOPOHBI IPABOOTHOIICHHS
MPENIO’KEHO TIOHMMATH TPOSBILIOIIYIOCS B ICATSIFHOCTH JIMIA HEJOCTATOYHOCTh
(akTHYEeCKUX BO3MOXXHOCTEH UIs A(PQEKTUBHON peanuzaluu HOMHHAJIBHBIX
BO3MOXKHOCTEH (HOPMAaTHBHO 3aKpEIUICHHBIX CyOBEKTHBHBIX mpaB). Ilpu 3ToMm
HOMUHAIBHBIE BO3MOXXHOCTH — 93TO OTpakeHHBIE B HOpMax TIpaBa U
00yCIIOBJICHHBIE TPaKIAHCKOM MPaBOCIIOCOOHOCTHIO MOTCHIMAIBHEIC MPAaBOBBIC
CpeIcTBa, MpeJHA3HAYCHHBIC IS peaM3aldd U 3allluThl CYOBEKTHUBHBIX IIPaB
CBOCH BOJEH M B CBOEM HHTepece, a (HaKTUUYECKHE BO3MOXKHOCTH — 3TO
COOTBETCTBYIOIINE MPABOBOMY CTATYCY JIHIA U BOIUIOMICHHBIC B €TI0 JESITEIHHOCTH
NPaBOBbIE CPEACTBA, OOECIEUMBAIOLIME PEATH3ALMI0 U 3alUTy CYOBEKTHBHBIX
IpaB CBOEH Bojled M B CcBoeM wuHTepece. HecoBnajgeHne HOMUHAIBHBIX U
(hakTHIECKMX BO3MOXKHOCTEH JIHIIa MMEeT IOPUANIECKOe 3HAYCHHE TOIBKO B TOM
ciIydae, eciii 0HO 00OYCIIOBJICHO JIETEPMHUHAHTAMH CJIa00CTH.

HerepMmuHaHTHl c1abocTu MU GEpEeHIUPYIOTCS Ha ABE BHIOBBIC IPYIIITHL:
1) ncuxopusuonoruyeckue (BO3pacT — HECOBEPIICHHONETHE U JOCTHIKCHHUE
NEHCHOHHOTO  BO3pacTa); COCTOSHHE 310pOBbs  (OEpEMEHHOCTb, HEIOJIHAs

}leeCHOCO6HOCTB, I/IHBaJ'II/UIHOCTB); JIMYHO-TOBCPUTECIBHOEC OTHOUICHUEC CTOPOHBI,
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2) HeMOCTATOYHOCTh ~ PECypcoB  (KOHKYPEHTHO-DKOHOMHYECKHX,  PECYpCOB
npodeccronanusma, HHOOPMAIUOHHBIX, OPraHM3ANNOHHbBIX, NPABOBBIX, a TaKXkKe
pecypcoB, KOTOpbIE AJsl ci1aboi CTOPOHBI MMEIOT IOBBIIMICHHYIO 3HAYUMOCTH B
CBSI3U C HEOOXOAUMOCTBIO YIOBIIETBOPEHHUS €€ 0a30BBIX MMOTPEOHOCTEI).

3. Cmabasg CTOpOHAa YaCTHONPABOBHIX OTHOMIGHHH — 3TO YYaCTHHK
OTHOCHTEJIFHBIX NMPABOOTHOIICHHUH, HECOBIaICHHE HOMHHAIBHBIX U (PaKTHYECKUX
BO3MOJXKHOCTEH KOTOpOro OOYCIIOBJICHO JETePMUHAHTaMHU CIa0OCTH, MMEIOIUMHU
IOPUANYECKOE 3HAYCHUE.

Meroauka kBanu(puKanuy caadoi CTOPOHBI YaCTHOMPABOBBIX OTHOLICHUI
3aKIIFOYACTCs B MPOXOXKICHUH TPEXCTYIIEHYATOTO TecTa!

1) aHanu3 mpupoABl MPAaBOOTHOWIECHHUS (B YaCTHONPABOBOM OTHOLICHUH
c1a00# CTOPOHOI MOXKET SBIATHCS JIF000H YIaCTHUK NMPABOOTHOLICHHUS B OTIMYHE
OT MyOJIWYHO-TIPABOBBIX OTHOLICHUH, B KOTOPBHIX CabOil CTOPOHOW sBiIsETCA
MOJYNHEHHBIN yYaCTHUK);

2) aHanu3 CyObEKTHOM MPUPOIBI CTOPOH YaCTHOTIPABOBOTO OTHOIICHHUS (B
OTHOIICHUH MCXKAY JHUIOaMH, OCYIIECTBJIIAIOIIUMU TMPEANPUHUMATEIBCKYIO /
npodeccHOHANBHYIO JIESITENFHOCTh U OCYIIECTBISIOIINME HCIIOJIHEHHE, UMEoIIee
pemiaroniee 3Haue€HWE, W (DU3MUECKMM JIMIIOM TIOCIeHee SBISETCS Ciaboi
CTOPOHOMW; B OTHOLICHUH C YYaCTHEM ITyOJMYHO-TIPABOBOTO 0Opa3oBaHMs BTOpas
CTOpOHA SsBJIETCSA CiNaboif; B MHBIX COYETaHUSX HEOOXOAMMO OOpaTUTHCS K
CIeyIONIEMY JTaIy);

3) ananus MIPUYUHBI FOPUIAYECKOMN cnabocTtu CTOPOHBI
YaCTHOMPABOBOI'O OTHOILIEHHs (B CJly4ae €Cid CTOPOHAMH MPaBOOTHOIICHUS
SIBJISIOTCS JBa (U3UYECKUX JHUIA, HEOOXOIUMO MPOAHATM3UPOBATH MPABOBOE
MOJIO)KEHHWE  CTOPOH  Ha  HaJIW4YMe  NCUXO(HU3MOJIOTMYECKHX  NPUYHH
IOPUANYECKOI ClIab0CTH CTOPOHBI; B CIIy4ae eciii CTOPOHAMH NPAaBOOTHOIICHUS
ABIISIOTCS JBA IOPUAMYECKUX JHIa / WHAWBHIAYaJbHBIX TpEANpPUHUMATENS,

HEO0X0AUMO IIpoaHaJIM3UPOBATH IIPABOBOC IIOJIOKCHUEC CTOPOH HA HAJINYHC
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pecypcHOH IMPUYUHBI IOPUANYECKON CIa0OCTH CTOPOHBI, @ UMEHHO: PaBHOE JIH
KOJIMYECTBO PECYPCOB y CTOPOH).

B3anmMoCBS3p  OpHUAMYECKOH CHIBI W IOPUAWYECKOH  C1aboCTH
NPEIONpEeNeNseT HEBO3MOXKHOCTh IPUCYTCTBHS B OJHOM YaCTHOIPAaBOBOM
OTHOIIEGHWM JBYX CHIa0BIX CTOPOH, 4YTO OOYCIOBIMBAacT HUBEIHUPOBAHHE
IOPUANYECKU 3HAYNMOH C1a00CTH B TAaKOW CUTYalluu y 00EHX CTOPOH.

[IpaBoBoii craryc cnaboil cTOpPOHBI O00JagaeT ABYMsSI CBOWMCTBaMU:
agcopOuuu (TOIJIOUICHNE MPAaBOBBIM CTaTycOM CJIa00I CTOPOHBI MHBIX MPaBOBBIX
CTaTyCOB JIMIA) U 3JIACTUYHOCTH (JMHAMHYHOCTh IIPAaBOBOIO CTaTyca ciaboit
CTOPOHBI).

4. K ncuxo¢pusnonoruueckn cinabbM  CTOPOHAM  YacCTHONPABOBBIX
OTHOIIICHUH OTHOCSITCS: HECOBEPIICHHOJIETHHE; HEJIEECIIOCOOHBIE 1 OTPaHNYCHHBIE
B /1€ecriOcCOOHOCTH JIMIA; YYaCTHUKH TPaXIAHCKOTO 000pOTa, JOCTHITIHE
MIEHCUOHHOTO BO3pacTa; JIMI[A, HMEIOIIMEe IpaBO Ha 00sA3aTeNbHYI0 OO B
HacJIe/ICTBE; JETH KaK YYaCTHUKH CEMEHHBIX MpPaBOOTHOUICHHH; OepeMeHHas
cynpyra/cynpyra B T€4€HHE rojia 1ociie pOXJIeHUs] peOeHKa; HeTPYA0CIOCOOHbBIE 1
HYXKJAIOUIMECs WIEHBl CEMbH, HMMEIOIIME IPaBO Ha IOIY4YEHUE aIMMEHTOB;
HECOBEPIICHHONIETHHE  PAa0OTHUKH; OepeMeHHble PabOTHULBL, PaOOTHHUKH,
JOCTHTIIME TIEHCHOHHOTO M TIPEINEHCHOHHOI'O BO3pacTa; pabOTHHKH, MMEIOIUE
UHBAJIUJHOCTb.

[Ncuxoduszuonorudeckn ciabbiM CTOPOHAM YaCTHOIIPABOBBIX OTHOILICHUIA
CBOWMCTBEHHBI CIIEAYIOIIME MPU3HAKK: 1) 3aKOHOAATENFHOE BHUMAaHHE B CBS3U C
peanu3anuel connanbHONW (QYHKIMH TOCYIapCcTBa; 2) OXpaHa UX MPaB M HHTEPECOB
C menp0  obecmeueHWsT  CONMANbHOW  CONMMIApHOCTH; 3)  abColroTHas
9KOHOMHYECKask HeI(PEKTUBHOCTD TAKOW OXpaHBI.

5. K pecypcHo-ciabbiM ~ CTOpOHaM  YacTHOIIPABOBHIX  OTHOLICHHUH
OTHOCSTCSI: CTOpPOHa TOTPEOMTENILCKMX JOrOBOPOB (MOTpEOHUTENB); CTOpOHA

JIOTOBOPOB COIMANIFHON HANpPaBIEHHOCTH (CTOPOHA, HE SBILIIOMIASCS CYOBEKTOM
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NpEeANPUHUMATENBECKOW  JICSTEIBHOCTH); CTOPOHAa JIOrOBOpa HPUCOCIMHEHHS
(TIpucoeIMHSAIONIAsACA CTOPOHA); CTOPOHA IyOJIMYHOTO IOTroBOpa (0OpaTHBIIAsCS
CTOPOHA); WIEHBI COOOIECTB, KOTOPHIE 00JIafal0T HE3HAYNTEIHFHOH 0JIel B IIpaBe
001ell COOCTBEHHOCTH; KPEJUTOPHI, HMEIOLINE MEHBIIEE KOJMYECTBO T'OJIOCOB HA
COOpaHMHM KpPEAWTOPOB, B OTHOWICHHUAX HECOCTOSTEIBHOCTH (OaHKpPOTCTBA);
MHHOPHTapHBIE aKIIMOHEPHI; CTOPOHA OPAavyHOTo IOTOBOpa, OCTAaBJICHHAs B KpaiiHe
HEOIaronpusTHOE IOJIOKEHUE; CYNPYT, OCYIIECTBILSIONIMKA BEJICHUE JOMAIIHETO
XOS}IﬁCTBa, yxoa 3a ACTbMH WIM IO JAPYIrUM YBaXXUTCJIIbHBIM IPpUYUHAM HC
UMEIOIIHI CaMOCTOSTENILHOTO JI0X0/1a; PAOOTHHUK, a TaKKe UHbIE JIHIIA.

PecypcHO-c1abbIM CTOpOHAM YaCTHONPABOBBIX OTHOIICHUI CBOWCTBEHHEI
ClIefyoNIe NMpU3HAaKkW: 1) 3aKOHONATEIbHOE BHUMAaHHWE B CBS3M C pealn3anuei
9KOHOMHYECKOH (YHKIIH TOCyIapcTBa; 2) OXpaHa MX MPaB U HHTEPECOB C IIEIBI0
obecrieyeHnst CcTaOWIPHOCTH HMMYIIECTBEHHOTO 000poTa; 3) OTHOCHTENbHAsS
9KOHOMHUYecKas 3P PEeKTHBHOCTh TAKOW OXPaHBI.

6. 3amuTa c1aboi CTOPOHBI YACTHOIIPABOBOTO OTHOIIEHUS MOXKET OBITh
KBaIM(UIMPOBAaHA B KAYECTBE MEXOTPACIEBOr0 PABOBOTO MIPUHIIMIIA, TOCKOJIBbKY
ABJIsIeTC uaeeld HamOosee OOIIEro Xxapakrepa, HAaXOISIIEH OTpakeHHE B HMHBIX
YaCTHOIIPABOBBIX TOMMEHOBAHHBIX M HEOMMEHOBAHHBIX MPHHIUIAX (B TOM YHCIe
NPUHIUIIE TPUOPUTETa 3alIUTHl HECOBEPIICHHOJICTHUX M HETPYAOCIOCOOHBIX
YWICHOB CEMbH; NPHUHIUIIE NMPUOPUTETHON 3aIIMUTHI PaOOTHHKA), a TaK)Ke HIMPOKO
HCIIOJIb3YETCA B HpaBOHpHMeHHTCJ’IBHOﬁ IMpaKTHUKE Io Pa3HOOTPaACIIEBBIM
YaCTHONIPABOBBIM crmopaM. K amemeHTam (MMIepaTHBaM) NPUHIMIA 3aIIUTHI
cmaboif CTOPOHBI YAaCTHOINIPABOBOI'O OTHOIIEHWSI OTHOCsATcA: 1) TpeboBanme
HEJIONMYCTHUMOCTH 3JI0YNOTPEOJICHUs] PABOM CO CTOPOHBI IOPUINYECKH CHIBHOTO
KOHTpareHra; 2) TpeOoBaHME [OCTIXKEHHs OajaHca HWHTEPECOB CTOPOH
OTHOCHTEJIHOTO ITPaBOOTHOLICHUS.

CBs13b IIPUHIMIA 3AIIUTHI C1a00H CTOPOHBI YaCTHOIIPABOBBIX OTHOLIEHUH

1 IPUHIUIIOB IOPUANYCCKOTO pPaBCHCTBA, JUCIIO3BUTUBHOCTH U CBO60)IBI J0TO0BOpAa
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OCYILECTBIIICTCS 4epe3 JOOPOCOBECTHOCTb, KOTOpas, SBISAACH YHUBEPCAIbHBIM
CTaH/apTOM IIOBEJCHUS, OTPaHUYMBACET ACHCTBUE APYTUX MPABOBBIX IPUHIUIIOB.

7. MexaHn3M OxpaHbl cl1aboii CTOPOHBI YaCTHOIPABOBBIX OTHOUICHHNA —
3TO CHCTEMa IPEHMYIIECTBEHHO WMIEPATUBHBIX MAaTEPHAIBHO-TIPABOBBIX U
MpOLECCyaTbHO-TIPABOBBIX CIIOCOOOB BO3JACHCTBHSA HA MOBEACHHE YYaCTHHKOB
OTHOCHUTENIBHBIX IPaBOOTHOIIEHUH, BKJIFOUYAIOINAS 3amlpeTsl (B TOM YHCHE 3alper
37I0yNOTpPEOJCHUsT TPaBOM) W JIOTIOJIHUTENbHBIE OOS3aHHOCTH (B TOM 4YHCIe
MOBBIIICHHBIN CTaHJApPT JOOPOCOBECTHOTO IIOBEICHHUS), aJlPEeCOBaHHBIC CHIIBHON
CTOpPOHE, a TakKe JJ03BOJICHHUS, aJpeCOBaHHBIE ClIaboi CTOpPOHE (B YaCTHOCTH, MPaBO
TpeOOBaHMS BBIKyNAa OOLIECTBOM BCEX WJIM YacTH NPHHAIICKAMNX MM aKIuii;
NPEUMYIIECTBEHHOE MPaBO IMOKYIKH Pa3MEIIaeMBIX aKIMH; MPaBO M3MCHEHMS WIIN
pacTopskeHusl  OroBOpa CciabOH  CTOPOHOM, IOCTaBICHHOH B  IOJIOXKCHHUE,
CYILIECTBEHHO 3aTPyJHSIOIICE COTJACOBAaHUE WHOTO COAEPXKAHMSA OTACIBHBIX
yCIIOBUII JTOTOBOpPa; MpaBo TpeOOBaHMSA MPUHYIUTEIBHOTO 3aKIIOYEHHS JOTOBOPA;
peXUM  0Omeil COBMECTHOW COOCTBEHHOCTH CYIPYTOB; TpaBO TpeOOBaHUS
TMpU3HAHUA 6paqH0r0 JI0roBopa HeﬂeﬁCTBHTeHBHBIM IMOJIHOCTBKO WJIM B 4aCTH, €CIIU
€ro YCIJIOBHS CTaBSIT OJJHOTO U3 CYNPYTOB B KpaliHe HEOIArONPHATHOE MOJI0KEHHE).

MarepuanbHO-IIpaBOBEIE 3JIEMEHTHI MeXaHU3Ma OXpaHBI
ncuxogusuonocuvecku  c1aboti  CMOpoHsl  OTIAWYAIOTCS  OTPAHHUIHUTENHHO-
3aMEIIAONIM  XapakTepoM (OTpaHHUYMBAIOT JHOO CaMOCTOSTEIBHOE YdacTHe
cnaboif CTOPOHBI B MPABOOTHOIIEHUH, MO0 AWHAMHKY NPABOOTHOILEHHS), a
pecypcro-cnaboi  cmopoHsl — KOMIIEHCATOPHO-HAINPABICHHBIM  XapaKTepOM
(BOCHIOTHSIFOT T€ PeCypCHI, KOTOPBIX c1ab0i CTOPOHE HEAOCTATOYHO).

[IpomeccyansHO-IpaBOBBIE  DJIEMEHTHl MEXaHHW3Ma OXpaHbl  claboi
CTOPOHBI YacTHONPABOBBIX OTHOUIEHWH — 3TO IepepacupenelieHne OpeMeHH
JIOKa3bIBaHHUsl HA CWIBHYIO CTOPOHY, CyJeOHOE TOJIKOBaHHE B MOJB3Y claboi
CTOPOHBI, aKTHBHAs POJIb CyJa B IpOILEcCe, MOACYIHOCTh 10 BBIOOPY HCTIA —

c1aboit CTOpOHBI U JIp.
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8. YcTaHOBNEHO, YTO NPE3yMIUMs IOPUAMYECKON CIa0OCTH CTOPOHBI
YaCTHONIPABOBOTO OTHOIICHHWA — OTO ONPOBEPracMoe IMPEAINIOI0KEHHE O
IOPUINYECKOH CIabOCTH, COAEPXKATEIBHO COCTOSINEE U3 JIBYX aCIEKTOB:
MaTepuaIbHO-TIPABOBOTO (umnepaTuBHOE peryImupoBaHue OTHOIIICHUH,
HAIEMIOMUX  cHabylo  CTOPOHY  JONOJHHUTENFHBIMH — TIpaBaMH ®  (WIJIH)
00513aHHOCTSIMU CHJILHYIO CTOPOHY) U MPOLIECCYaIbHO-TIPAaBOBOTO (BO3JIOKEHUE HA
CHJIbHYIO CTOPOHY OpeMEeHM JIOKa3bIBaHHs OTCYTCTBHS IOPUAMYECKOU CiabocTH y
JPYToi CTOPOHBI).

OmnpoBepikeHHe NPE3YMIILUHN OPUANYECKONW CIabOCTH CTOPOHBI BIIEYET
HEJOMYCTUMOCTh ~ PEANN3allM  MaTEpPHAIbHO-TIPABOBBIX W INPOIECCYalIbHO-
MPaBOBBIX AJIEMEHTOB MEXaHMW3Ma OXPaHbI CIa00H CTOPOHBI U AOIYCKAETCA ABYMS
CIoco0aMM: TPENOCTaBICHWE JIOKA3aTENbCTB HaIW4MsA Yy ciaboi  CTOPOHBI
JOCTaTOYHBIX  (DAaKTHYECKMX BO3MOXKHOCTEH [UIi pealnu3allid W 3alluThl
CyOBEKTHBHBIX IIpaB CBOEI BOJiel M B CBOEM HHTepece JHOO IpeloCTaBiICHHE
J0Ka3aTeJIbCTB, MOATBCPKAAIOMINX aKTHUBHBIC ):[eﬁCTBPIS[ CUJIBHOM CTOPOHBI,
HallpaBJICHHLIC Ha BbIPpaBHUBAHUC (I)aKTI/I'-IeCKI/IX BO3MOKHOCTEH Y4aCTHHUKOB
npaBooTHOIIeHWA. HeompoBepxeHHe MNpe3yMIIUH IOpPUINYECKOi ciabocTh
CTOPOHBI BJI€UET NepepacipeaeneHie 00s3aHHOCTH JTIOKa3bIBAHUS TTOJIOKHUTEIIBHBIX
00CTOATENBCTB, MMEIOMINX 3HAYEHHE JUIS NMPAaBWIIBHOTO PAacCMOTpEHHs Jienla, Ha
CHJIBHYIO CTOPOHY.

IOpunuueckass ¢€nabocTh MCUXO(GU3UOJOTHUYSCKH  CIIA00il  CTOPOHBI
YaCTHOIIPABOBOI'O OTHOLICHUS HEONIPOBEPIKUMA.

Teoperuyeckasi 3HAYMMOCTH PadOTHI 3aKJIIOYACTCS B TOM, YTO €€
MOJIOKEHHUsT B COBOKYNHOCTH  (DOPMHPYIOT  HEJIOCTHOE  MEXOTPacieBoe
IpesicTaBIeHUE O cllaboii CTOpOHE YaCTHONPABOBBIX OTHOIIEHHH. [Ipu aTOM:

— JIOKa3aHbl 3HAUYMMBIE ISl YAaCTHONPABOBOM HAyKHM TEOPETHYECKHE

IMOJIOKEHHW, BHOCAIUC BKJIAJA B PAaCIIMPCHUC HAYYHBIX HpC,HCTaBJ'IGHI/Iﬁ 0 craboi
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CTOPOHE YaCTHONPABOBBIX OTHOLICHWH, €¢ KBaIM(UIMPYIOUIMX MpU3HAKaX, €e
MPaBOBOM CTaTyCE€ M €ro CBOWCTBAX, a TAK)KE €€ TUIIOJIOTHYECKOH XapaKTEePUCTHKE;

— W3JOXKEHBI IIOJIOKCHMS, PACKPBIBAIOIIUE COJEpPKAaHME IIPAaBOBBIX
HNOHATUH  «IOPUAMYECKH 3HaumMas ciabocTh  CTOPOHBI», «HOMHHAIIbHBIC
BO3MOXKHOCTH»,  «(aKTHYECKHE BO3MOXHOCTH» CTOPOH  YaCTHOINPABOBBIX
OTHOIIICHHH, «ciabasi CTOpOHa YaCTHONPABOBBIX OTHOIICHHI, IIPHHIIMIT 3aLIUTHI
caboll CTOPOHBI», «MEXaHM3M OXpaHbl CJIabOH CTOPOHBI YaCTHOIIPABOBBIX
OTHOIICHUN», «IPE3yMITIHs IOPHIMYECKOH CNabOCTH CTOPOHBI YaCTHOINPABOBBIX
OTHOILICHUIW» U Ap.;

— TmpousBeneHa AudepeHIHaIus: c1ad0CT Ha IOPUINIECKN 3HAYNMYTO
U IOpHIMYECKH Oe3pa3inyHylo; [CTEPMHUHAHT OPHIMYECKOH ciabocTn Ha
NCUXO(PHU3HOJOTHIECKHE ¥ HEJOCTaTOYHOCTh DPECypCOB; BO3MOXHOCTEH Ha
HOMHHAJIbHBIE ¥ (pakTHUEeCKHe; CIaObIX CTOPOH Ha MCHXO(U3UOIOTHUECKH CITa0bIX
U PpecypcHO-CIa0bIX; DJIEMEHTOB MeXaHM3Ma OXpaHbl cJ1a0oil CTOpPOHBI Ha
MaTepuaibHO-IIPAaBOBbIE U MTPOILIECCYalIbHO-IIPABOBHIE;

— H3JI0KEHa XapaKTePHCTHKA MPUHIUIIA TPUOPUTETHON 3alUThI CIab0i
CTOPOHBI YAaCTHONPABOBBIX OTHOWIEHWH M PACKPHITO COOTHOLICHHE JIaHHOTO
MPUHIUIIA C HHBIMU IPHHIUIIAMHE T'Pa’kIaHCKOTO, CEMEHHOT0 ¥ TPYJOBOTO IIPaBa;

— ONpeleneHbl MaTepHaIbHO-TIPAaBOBBIE M MPOLECCYalbHO-TIPABOBEIE
3JIEMEHTHl MeXaHW3Ma YacTHONPABOBOW OXpaHbl cJaboil CTOPOHBI YaCTHBIX
OTHOIIECHHUH.

BbIBO/IBI, TIOJIydEeHHBIE B PE3yJbTaTe JUCCEPTALMOHHOTO HCCIIEIOBAHUS,
MOTYT UMETh TEOPETHYECKOE W METOJOJOIMYeCKOe 3HAUYEHHE JUIsl MOCIEAYIOIIUX
IUBUJIMCTUYECKUX HCCIIEI0BaHNI B paccMaTpHBaeMoii cdepe.

IIpakTHyeckasi 3HAYMMOCTh PadOTHI ITOATBEPKAACTCS BO3MOKHOCTBIO
UCIIOJIb30BaHMsl TEOPETUYECKUX BBIBOJIOB MPU PACCMOTPEHHH COOTBETCTBYIOIIUX

CIOPOB B IIEJISIX 3alIUTHl HAPYIICHHBIX NMpaB M (OPMHUPOBAHUS €AMHOOOpa3HON
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CyaeOHOW TpaKkTHKH, a Takke CHOPMYIMPOBAHHBIMH  NPAKTHYECKUMHU
PEKOMEHIAUMsIMA IO  COBEPIICHCTBOBAHMIO  IIPAaBOBOTO  PETYJIHMPOBAHUS
OTHOIIEHWH, B KOTOPHIX Y4YacTBYIOT cja0ble CTOpoHBI. s Jeranusanuu
NPE3yMIINH IOPUAMYECKOH CIabOCTH CTOPOHBI YaCTHOMPABOBBIX OTHOIICHHH
NPE/ICTABIIETCS HEOOXOJMMBIM M JOCTaTOYHBIM OOecledeHHue JCeHCTBYIOIIETO
3aKOHO/IATEIbCTBA CIICAYIOLUIMM KOPITyCOM HOPM:

— BKIOYeHHMe B a03. 3 mpeamOymbl 3akoHa «O 3amuTe TpaB
noTpeduTeneil» HopMbel  cuenyromero conaepxanus: «IloTpebutens sBIAETCA
c1aboi CTOPOHOM, IOKA HE JOKA3aHO HHOECY;

— mnoxenue 1. 4 ct. 308 'K P® B cnexyromei pemakmum: «Craboit
CTOpOHOH 00s3aTenbCcTBa SABIACTCS (PU3NUECKOE JHI0, KOHTPATEHTOM KOTOPOTO
SIBIIACTCA IOPpUANICCKOC JIM1o, I/IH[[I/IBI/I)I}’&HI)HLIﬁ npeaAnpruHUMaTeiib 501040
MyOJIMYHO-TIPaBOBOE 00pa3oBaHKe, MOKa HE J0Ka3aHO HHOEY;

— obnHoBieHne a63. 3 cr. 426 'K P® 3a cyer HOpMBI-TIpE3yMITINH:
«JInmo, obpaTuBIIeeCs JUT 3aKJIIOUEHHS MyOJIMYHOTO JO0TOBOPA, HPEIIoNaraeTces
c1aboil CTOpOHOM, TIOKA HE JOKa3aHO HHOEY;

— npomnonHeHue 1. 2 cT. 428 I'K P® HopMmoOH-Tipe3yMmIiueil B creayromei
penakunu: «lIprcoequHsIOmAascS K JOrOBOPY CTOPOHA IpeArojaraercst cinaboH,
TIOKa HE JI0OKAa3aHO HHOEeY;

— BrmoueHne B cT. 56 TK P® uw. 3 cruenyromero comepskaHus:
«PaboTHUK mpesamnonaraeTcs ciaboi CTOPOHOH TPYIOBOTO JIOTOBOpa, MOKa HE
JIOKa3aHO MHOE.

Kpome sToro, mpemioxeHO YTOYHHTH TOJIKOBaHHE J100POCOBECTHOCTH,
OTpa3uB HEOOXOAWMOCTh yd4eTa IOpHUIMYECKOW ciabocTH, m3moxkuB abd3. 3 m. 1
nocranoBienus [Ineayma Bepxosaoro Cyna P® Ne 25 cnenyromum obpazom:

«OneHuBass ~ JAEHCTBUS ~ CTOPOH  Kak  JIOOPOCOBECTHBIE  HIIM
HeJI0OpOCOBECTHBIC, CIIEIYeT MCXOAWTh W3 IOBEJCHUS, OKHIAEMOro OT JIH00O0ro

Y4aCTHHKA I'paXXJIaHCKOTO o6op0Ta, YYHUTBIBAIOOICTO ITpaBa, 3aKOHHBIC NHTCPECHI, a
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TaKke B CIy4yae HaJW4Yusl IOPUAMYECKOW C1adoCTH  JPYyrod  CTOPOHBI
COJICHCTBYIOIIETO €, B TOM YHCJIE B MOIYICHUH HEOOXOIMMOM HHPOPMALIAI.

CreneHb  J0CTOBEPHOCTH U ODOCHOBAHHOCTH  pPe3yJbTaTOB
HcclIe0BaAHUS MOATBEPKAACTCS HCTIOJIb30BaHNEM COOTBETCTBYIOIIEH
COBOKYITHOCTH Hay4YHBIX METOJOB IO3HAHMS, aHAIN30M CYIIECTBEHHOTO 00BeMa
paHee BBIMOJIHEHHBIX UCCIIEIO0BAaHUI MO TeMe JUcCepTalliy, HOPMAaTUBHOW 0a3bl, a
TaKOKe Cy/1leOHON MPaKTUKU. ABTOP HOCIEI0BATEIbHO Pa3BUBACT IUBUIMCTHIECKOE
yuyeHHe O cnaboil CTOpoHE Ha OCHOBE MEXKOTpAciIeBOro IMOAXOoJa B
JaCTHONPABOBBIX Haykax. CrenaHHbBIE BBIBOJBI M MPEIUIOKEHHS COOTBETCTBYIOT
npasoBbIM no3uusM Konctutyunonnoro Cyaa P® u Bepxosnoro Cyna P®.

Anpobanusi pe3yabTaToB HcciaeaoBaHus. OCHOBHBIE TEOPETHUECKHE
BBIBOJIBI M IIOJIOXKEHHS HAIUTM CBOE OTPAXEHHE B Odecsamu OIMyOIMKOBaHHBIX
paboTax, yemsipe U3 KOTOPHIX BKIIOUCHHI B MEPEUCHb PELEH3MPYEMbIX HAYYHBIX
u3ganuit BAK PO.

Hayuynple waen, B CHCTEMHOM OCMBICICHHH [IPEICTAaBICHHBIE B
HACTOSIEM JUCCEPTAllMOHHOM MCCIIE0BAaHUH, OOCYXIAINCh Ha CIEAYHOIIUX
HayYHO-TIPAKTUYECKNX KOH(pepeHuusax: MexXIyHapoJHOH HayqHO-IIPaKTHYECKOH
KOH(EPEHIMN MOJO/BIX YUCHBIX «MeXIyHapoaHOEe M HAalMOHAJIBLHOE MPaBO Kak
MHCTPYMEHTHI TPU3HAHUS YEIOBEKa, €ro IpaB M CBOOOJ BbICHIEH LEHHOCTBHIO»
(ITepmb, 10 mexabps 2021 r.); II MexayHapoaHOW HAYIHO-TIPAKTHYSCKON
koHpepeHumu «L{udposusanus kak HoBas napaaurma pazsutus» (IlerposaBosck, 11
suBaps 2022 r.); XXIV MexayHapoIHoil Hay4HO-NPaKTU4eCKOH KOH(pEepeHIn
MoJoibIx yueHbix «Hopwma. 3akoH. 3akoHomarenbcTBo. [IpaBo» (Ilepmb, 1-2 anpens
2022 r.); Il MexxnyHapomHOH HayqHO-IIPAKTHUECKON AaCHHPAHTCKON KOH(EpEeHIINH
umenn B.®. SkoBneBa «MexoTpacieBoil IMOAXOA B IOPUAUYECKON HayKe:
Oxonomuka. [IpaBo. Cyn» (Mocksa, 02 nexabps 2022 1.); MexayHapoJHOH Hay4HO-
npakTuueckoi KoH(epeHmn «be3onacHOCTh JIMYHOCTH, OOIIECTBa, rocyapcTBa B

YCIIOBHSIX TEOMOJIUTHUECKUX WU COIMANBHBIX TpaHchopmanuiin» (Ilepmsb, 16 deBpans
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2023 r.); XXV MexayHapoaHOH Hay4yHO-TIPAKTUUECKOW KOH(EPEHIMU MOJIOJBIX
yueHbIx «Hopma. 3akoH. 3akoHomatenbctBo. [IpaBo» (Ilepmp, 7—8 ampens 2023 r.),
11T Baiikansckom ropuanaeckoM Gopyme (Mpkyrck, 4—6 oxtssops 2023 r.).

PesynpraTel  mccrmenoBaHMS — ObUIM  BHEAPEHBI B IIPAKTHUYECKYIO
nesrenpHOCTE  AO  AKUB  «IlourobaHk», aaMHUHUCTpamuu TryOepHaTopa
[epmckoro kpast, ['ocynapcTBerHoro ropunuueckoro 6tropo Ilepmckoro kpasi.

Hcnonp3oBaHue pe3yiabTaTOB IUCCEPTAL[MOHHON paboOTHl MO3BOJIUIIO
BbIpab0TaTh PEKOMEHAALIUH 110 YUeTy cj1aboi CTOPOHBI TOTOBOPOB, 3aKII0YaeMbIX
NPU OKa3aHUK OAHKOBCKUX ycayr. OCHOBHBIE BBIBOJIBI IIPHHUMAIKNCH BO BHUMaHHE
locynapctBeHHBIM IopuandeckuM Oropo Ilepmckoro kpas mpu  OKa3aHUH
OecrlaTHOH IOPUIMYECKON TOMOINM, a TAaKXKE B XOJE€ IPABOBOTO IPOCBELICHUS,
OCYIIECTBIIIEMOT0 aIMHHUCTpalel rydepraropa [lepmckoro kpas.

Anpobanust pe3ysnbTaToB HAyYHOTO HCCIICIOBAHHS OCYIIECTBIISIACH HA
CEeMUHAPCKHX 3aHATUAX 10 Kypcy «Teopust rocynapcrBa u mpaBa» B IlepMckom
¢unmnane PrAOY BO «HaunoHanpHBIM HCCIEIOBATEIBCKUA YHUBEPCUTET
«BpIcmas MKoIa SKOHOMHUKU.

CTpyKTypa JQHCCepTALMU TIPEJONpe/esieHa IOCTABICHHOW ILENbI0 |
3aJjadaMu, a TaKKe JIOTMKOM W3J0KEHHs, COCTOMT M3 BBEJCHHUS, TpeX IJIaB,
BKJIIOYAIOIINX BOCEMb MaparpaoB, 3aKIOUYEHHS M CIHHCKA HCIOJIb30BAHHBIX

HNCTOYHHUKOB U JIUTCPATYPHbI.

OCHOBHOE COJEP)KAHHUE PABOTHI

Bo BBenenuun 000CHOBBIBAETCS AKTYAJIbHOCTb TEMbI NHUCCEPTAIITMOHHOT'O
HCCJICAOBAHM, OIIpeJiCiiCHa CTCIICHb € Hay‘lHOfI pa3pa60TaHHOCTI/I,
C(l)OpMyJ'II/IPOBaHBI 00BEKT H npeaMer, unejJb MW 3adadd  HUCCJICJOBaHUs,
PACKPbIBAKOTCA €ro METOI0JIOTHYCCKasd, HOpMaTHuBHas, OMITUPpHUYICCKad u

TCOPETUICCKAA OCHOBBI, OTpaX€Ha Hay4YHasd HOBH3HA, HU3JIOKCHBI IIO0JIOXKCHUA,
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BBIHOCUMBIE HAa 3alIUTYy, TEOPETHUYECKas U IPAKTUYECKas 3HAYMMOCTb
UCCIEZIOBaHNS, YKa3aHbl CBEACHHA O CTENEHH €ro JOCTOBEPHOCTH, ampoOarun
MOJY4YEHHBIX PE3yJIbTATOB U CTPYKTYPE AUCCEPTALMOHHOTIO UCCIIEI0BAHUS.

IepBas riaasa «Teopernyeckne 0CHOBBI HUBUJIMCTHYECKOTO YYCHUS
0 c1a00ii CTOPOHEe YaCTHONPABOBBIX OTHOLIEHMID» BKIOYaeT Tpu maparpada, B
KOTOPBIX H3JIOKEHBI OOIIME TEOPETHYECKHE IOJ0KEHHs HCCIe0BaHUs Claboii
CTOPOHBI YaCTHOIIPABOBBIX OTHOLLIEHUH.

IHepBoiii  naparpag «I'eHe3snc KoHUIeNTa «cjadasg  CTOPOHA
YaCTHONMPABOBBIX OTHOLIEHUI» M ero conuaabHo-(puaocopckroe 000CHOBAHH S
MOCBALICH UCTOPUYECKOMY 3apOXKIEHHIO W MOCIEAYIONIEMY Pa3BUTHIO KOHIENTa
«cmabasi CTOpOHA YAaCTHONPABOBEIX OTHOWICHWI». [IpaBoBOIl mMpenmochuIKol ero
(opMmupoBaHUs cTama HAEs IOPUANYECKOTO PAaBEHCTBA CTOPOH TPakJaHCKUX
NPaBOOTHOIIEHUH, pa3BUTUE KOTOPOM MPENONPENENIHUIO OTambl 3BONIOLHU
UCCIIEYEMOTO KOHIIETITA.

IepBblii  dTam  XpOHOJIOTM3ALMM  KOHIENTa  «cjabas  CTOpOHA
YaCTHOIIPaBOBBIX OTHOIIICHHIY.

B 10peBONIONMOHHOM TPaKAAHCKOM 3aKOHOJATEIbCTBE U OTEYECTBEHHOM
NPaBOBOW JIOKTPHHE OTCYTCTBOBana HIes claboi CTOPOHBI YacCTHOINPABOBBIX
OTHOIIEHWH. B naHHBIA meprox ObUIM 3aJI0KEHBI MPEATIOCHIIKH (opMHUpOBaHUS
COLIMAILHOTO BEKTOpa YacTHONPABOBOIO PpETyJIUPOBaHMS, BBIPAXKAIOIIMECS B
CTAaHOBJICHUM COIIMAJIBHO 3HAYUMBIX IIPAaBOBBIX HWHCTUTYTOB, BIIOCJICICTBUN
OKa3aBUIUX CYIIECTBEHHOC BJIMAHUC Ha KOHICIIT cinaboii CTOPOHBI
YaCTHOIIPaBOBBIX OTHOIIICHHH.

B navane XX B. B yCIOBUAX MAapKCHUCTKO-JEHMHCKOH HJIEOJOTUU
muddepeHInpyoTCS  IOpHIMYecKoe W (DAKTHYECKOE PAaBEHCTBO YYAaCTHHUKOB
YaCTHOIIPABOBBIX OTHOIIECHHH, YTO MO3BOJIMIIO BBIJIEIUTH COLMAIILHO-PHUIOCOPCKOE
000CHOBaHME KOHIENTAa «cjaabdas CTOpPOHA YACTHONPABOBBIX OTHOLICHUH» U

HPEeNONPECINTh €T0 JalbHENIIee pa3BUTHE.
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Bropoii  sram  XpoHOJOTM3alMM  KOHLENTa  «cjabas  CTOpoHa
YaCTHOIIPABOBBIX OTHOILCHUII.

CoBerckass mpaBoBasi JEHCTBHTEIBHOCTh, OTPHLAIONIAST YACTHOE IIPaBo,
OKa3aya ONarompusATHOE BO3IeiicTBHE Ha (OPMHUpPOBAHME KOHIENTA «cCiadas
CTOpPOHA YaCTHOIIPABOBBIX OTHOIICHHIT». B 3TOT mepmon wmmes 3amuThl ciabon
CTOPOHBI YaCTHOIPABOBHIX OTHOLIEHWH BIEPBHIC MONy4YWSIa 3aKOHOJATEIHLHOE
NpU3HaHUE. YCTAaHOBJICHO, YTO €€ 3apOoXJICHHWE IPOUCXOJAUIO B MMyOJIHMYHO-
MPAaBOBOM KJIIOYE U MMEJI0 MEXOTPACIEBON XapakTep MPaBOBOTO PEryJIMPOBAHUS.
Tem He MeHee CaMOCTOSTENLHOIO TPH3HAHHMS KaTeropuu «ciabas cropoHa
YaCTHOIIPABOBBIX OTHOIICHUI» Ha JAHHOM 3TaIle JOCTUTHYTO HE OBUIO.

Tpernit  3Tam  XpOHOJIOTH3AaMM  KOHIIENITA  «cjlabas  CTOpoHa
YaCTHOIIPABOBBIX OTHOILICHUI.

Tpanchopmarys HEHHOCTHO-UACOIOTHIECKUX OPHEHTHPOB M YCTAHOBOK B
koHe XX — Havanme XXI| B. He crocoOCTBOBAIN OMPEICICHHOCTH COJCPKAHUSA
KOHCTUTYIIMOHHBIX TIPUHIMIIOB M IIEHHOCTEH, YTO OOYCIOBHJIO pelIaromiee
BiusHUE npakTuku KonctutyrmonHoro Cyna P® Ha pa3BuTHe KOHIENTa «ciadas
CTOpOHA YacTHOIPABOBBIX OTHOIICHWI». VIMeHHO Omarojapsi MO3MLUSM BBICIINX
CyAeOHBIX MHCTaHLUHA KaTeropusl «ciadas CTOPOHa» MONydHMia JIETAIH3ALHNI0 U
CTajla acCOLMMPOBATHCS KaK C YaCTHOIPABOBBIMH, TaK M C ITyOJIMYHO-TIPABOBBIMH
OTHOIICHUSAMH.

C)IeHaH BBIBOJI O 3apOXXIACHUHU HOBBIX TeHI[eHL[I/Iﬁ B KOHICIITC «cna6aﬂ
CTOpOHA YaCTHOIIPABOBBIX OTHOIIEHUIT» Ha pybexe 2022-2023 rr.

Bo BTOpoM maparpade «IOpuanyecku 3HauyuMasi cJiaboCTh CTOPOHBI
YaCTHONPABOBBIX OTHOLIEHWH W ee JIETEPMHHAHTBI» [POAHAIN3UPOBAHA
uMerommast (pyHJaMeHTaIbHOE 3HA4YeHHE ISl MCCJICAOBaHUS CIabOCTh yYacTHHKA
OOIIECTBEHHBIX OTHOLIEHWH, KOTOpas MOXeT ObITh auddepeHnnpoBaHa o
NPaBOBOMY NPH3HAKy Ha IOPHIMYECKH 3HAUUMYIO U IOPHIMYECKH Oe3pa3iinuHyIo

cmabocts. COOTBETCTBEHHO He Jro0asi JeTepMHHAHTa CIa00OCTH aBTOMATHYECKU
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HAJICISIeT y4YacTHUKA OCOOBIM CTaTycoM claboil CTOPOHBI YacCTHOMPABOBBIX
otHomeHnH. HOpuaudeckn 3HaUMMas CIa0OCTh MMMAHEHTHO CBS3aHA C TaKUM
CBOWMCTBOM YYaCTHHKA, KOTOPOE COOTBETCTBYET HIICOJIOTO-IICHHOCTHBIM OCHOBaM
COBPEMEHHOTO TOCyJapcTBa, a e¢ [eTCPMHHAHTHl OTIMYAIOTCA CBOWCTBOM
OUHAMUYHOCTH, 9YTO TIpeAONpenessieT BO3HMKHOBEHHE HOBBIX OCHOBAHHU LIS
MIPU3HAHUS CTOPOHBI cIaboi.

Ha ocHOBaHMHW BBISBICHHOW CBSI3HM FOPUAMYCCKH 3HAUYMMOW CITabOCTH C
BO3MOXXHOCTSIMU ~ CTOPOHBI ~ YaCTHONPABOBOTO  OTHOIICHHUS  MPEJIOKEHO
nudepeHInpoBaTh BO3MOKHOCTH HAa HOMHHAIIBHBIC (OTpaXCHHBIC B HOpPMax
mpaBa M OOYCIOBICHHBIE TPaXKJAHCKOH IPaBOCHOCOOHOCTHIO ITOTECHIIHAIBHBIC
WHCTPYMEHTEI, TIpeIHa3HAUYCHHBIC IS PeaIn3alii 1 3allUTh CYOBCKTUBHBIX IIPaB
cBOeii Bosieil U B CBOEM HHTepece) U (akTu4eckue (COOTBETCTBYIOIINE MPABOBOMY
CTaTycCy JIMIA U BOIUIOUICHHBIC B €ro JESITEIBHOCTH CPEICTBa, 00ECIeunBaIOIINe
pean3aIvio U 3allUTy CYOhEKTUBHBIX MPAB CBOEH BOJIEH M B CBOEM HHTEPECE).

JlaHo ompejeneHue TOHATHIO «IOPUIWYECKH 3HayuMasl ciaabocTh
CTOPOHBI» — JTO TPOSBIAIONIAACA B JAEATSIBHOCTH JIMIA HEJO0CTaTOYHOCTH
(hakTHIECKUX BO3MOKHOCTEH It 3P PEeKTUBHON pear3anny IpUHaIICKAITUX eMY
CyOBEKTHBHBIX TIPAB IPH UX HOPMATHBHOM 3aKPETUICHHH.

Muoroobpasue 00IIeCTBEHHBIX OTHOIICHHUN 0OBEKTHBHO
MPEIONPECITII0O HECOBNAICHIHEe HOMHHAJIBHBIX H (PAKTHYCCKHX BO3MOXKHOCTEH
Jauna; 1oxo0HOe HECOBNAJeHWE HWMEeT IpaBOBOE 3HAYCHHWE B Clydae
HECTIPEOAOJIMMOCTH NIPHUYNH, €0 BbI3BABIIUX. C YUYE€TOM TE€3HCa O HEBO3MOXKHOCTU
CO37IaHMSI HCYEPIHIBAIONIETO TMEPEYHs JETEPMUHAHT FOPHIUYECKON Ci1abocTH
MpeIokKeHo uX AuPPEpeHIupoBaTh MO COJAEPKATSILHOMY KPHUTEPUIO Ha JBE
BUJIOBBIC TPVIIIBL: TCUXO(MU3NOIOTHUYCCKUE NPUYUHBI FOPUIUYECKON crnabocTu
(cBoiicTBEHHBIE TOJMBKO (DHU3MUECKUM JIMI[AM: BO3PACT; COCTOSHUE 30POBBS;
JMYHO-JJOBEPUTENILHOE OTHOUIEHHE CTOPOHBI) M HEJIOCTATOYHOCTh PECYpPCOB

(CBOﬁCTBCHHaH KakKk (bHSI/I‘{eCKI/IM JanaM, TaKk W IOpUAUYCCKUM JHUHaM U
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ompejensieMass B COIMOCTABIEHUU C KOJUYECTBOM AaHAJOTHYECKHX PECYPCOB Y
BTOPOH  CTOPOHBI, a WMEHHO: KOHKYPEHTHO-?KOHOMHYECKHX, pPECypcoOB
npodeccrnoHanu3Ma, WHPOPMAMOHHBIX, OPTaHM3AIIMOHHBIX, IPABOBBIX, & TaKXKe
pecypcoB, KOTOpbIE sl cIabod CTOPOHBI MMEIOT TOBBIMICHHYIO 3HAYNMOCTH B
CBSI3U ¢ HEOOXOINMOCTBIO YIOBIECTBOPEHHUS €€ 6a30BhIX MOTPEOHOCTEH).

B Tperbem maparpade «IlonsiTHe, MPU3HAKH W CBOWCTBa CJIaoit
CTOPOHBI YACTHONPABOBBIX OTHONIEHUI» C HCIOJIH30BAHUEM METOIOJIOTHUCCKUX
npaBui HOPMYTHUPOBAHUS TOKTPUHATIBHBIX ACHUHUIIMK OMpPEICIICHO, YTO cliadas
CTOpPOHA — 3TO YYaCTHUK OTHOCHUTEIHHBIX MPABOOTHOIICHH. BhisiBIIeHO Hanuyue y
BCeX CIAa0BIX CTOPOH TOJBKO OJHOTO OOIIET0 BHIOBOTO IMPH3HAKA, SBISIOMICTOCS
UIT HUX KBaJH(DUIMPYIOIIAM, — HECOBHAICHWEC HOMHHAIBHBIX W (PAKTHUECKUX
BO3MOXKHOCTEH, O0OYCIOBICHHOE OOBEKTHBHOW JIETCPMUHAHTOHN, WMEOUICH
FOPUINIECKOE 3HAUCHHE.

Pa3paborana METO/INKa KBaM(UKALNH cnaboit CTOPOHBI
YaCTHOIPABOBBIX OTHOIIEHHH, BRIPAKEHHAS! B TPEXCTYIIEHYATOM TECTE:

1) aHanm3 mpuUpOIBI MPABOOTHOIICHHS (B YAaCTHOMPABOBOM OTHOIIEHUH
C1a0oi CTOPOHOW MOXKET SIBIIATHCS JTFO00H YJaCTHUK MPABOOTHOIICHHUS B OTIHYNE
OT IyONWYHO-TIPABOBHIX OTHOIICHHWH, B KOTOPBIX clabO CTOPOHOW sIBISAETCS
MOJYNHCHHBIA YYaCTHUK);

2) aHanu3 CyOBEKTHOH MPHUPOIBI CTOPOH YaCTHOIIPABOBOTO OTHOIICHUS (B
OTHOIICHUH MEXIYy JIMIAMH, OCYIICCTBISIONUME MPEIIPUHUMATEICKYIO/
npoeCCUOHANBHYIO NEATEIbHOCTh U OCYIISCTBISIONIUMHU HCIIOIHEHUE, UMEIOIIEe
pemiaroiiee 3HadeHWe, W (U3WYECKAM JIMIIOM TIOCTEJHEe SBISETCS ClIaboi
CTOPOHOH; B OTHOIICHHH C YYaCTHEM ITyOJIMYHO-TIPABOBOTO 0Opa3oBaHMsI BTOpas
CTOpPOHA SBJISETCS CIa0OW; B HWHBIX COYETAHHSIX HEOOXOAMMO OOpaTHUTBCA K
CIIEAYIOIIEMY JTAILy);

3) aHanmM3  JICTCPMUHAHTHI  IOPUAMYECKOH  cIabOCTH  CTOPOHBI

YaCTHOIIPAaBOBOT'O OTHOMICHUSA (B ciIydga€ €CJIi CTOPOHAMH TIPABOOTHOMICHUA
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ABJISIIOTCSL /B2 (PU3MYECKUX JMI@, HEOOXOJMMO TNPOAHAIM3UPOBATH IPABOBOE
MOJNOKCHWE CTOPOH Ha HAIM4YME MCHXO(PHU3HOJOTHYECKUX AETCPMHHAHT
FOPUIMYECKON CIa0OCTH CTOPOHBI; B CIydac €CIM CTOPOHAMH IPaBOOTHOIICHHS
ABJSTIOTCSL 1B FOPUIMYECKUX JIMNA/ HMHAWBUAYAIBHBIX IPEONPHHUMATENS,
HEOOXOAMMO TPOAHANIM3UPOBATh MPABOBOE IIOJNOXKEHHE CTOPOH Ha HAIM4HE
peCypCHOH JIeTepMUHAHTHI IOPUANYECKONW CIa0OCTH CTOPOHBI, @ UMEHHO: PaBHOE
T KOJIMYECTBO PECYPCOB y CTOPOH).

CrenaH BBIBOJ, YTO B IPAaBOOTHOIIEHUH HE MOXKET NPHCYTCTBOBAThH JABYX
c1a0BIX CTOPOH, YTO MPEAONPEASNICHO 00BEKTUBHO 00YCIOBICHHON B3aUMOCBA3BI0
IOPUIMYECKON CHIIBI M opuandeckoil cmaboctu. CrenoBatesisHO, 00€ CTOPOHBI PH
UX OZHOBPEMEHHOM I0pUANYECKON c1a0oCcTh OyayT paBHOIIPABHBI.

[IpeanoxeHO BBIAENEHHE EAMHOTO NPABOBOTO CTaTyca ciaboi CTOPOHBI
YaCTHONIPABOBBIX OTHOLICHWH C MPUCYIIMMH €My cBoicTtBamu. HOpuanmdecku
craboe IOJOKCHHE HEKOTOPBIX CYOBEKTOB MMEET OIpENeleHHYI0 CTEIeHb
JIOCTOBEPHOCTH M PAaCHpPOCTPAHEHHOCTH, JaHHbIE CYOBEKTHl HaACISIIOTCA
NPaBOBBIM CTaTYCOM CJIa00# CTOPOHBI, KOTOPBIH MOTJIOMIAET APYrHe CTaTyChl, B
TOM YHCJIE B MEXOTPAaciIeBOM IPaBOBOM 3HAYCHUM, B YEM BHJIHUTCS IIPOSIBICHUE
CBOWCTBa a/IcOpOLIMU MPaBOBOTO cTaryca ciadoif cropoHsl. [IpaBoii cTaryc cinaboii
CTOPOHBI YKa3blBaeT Ha €ro IOpHIMYECKH ciaboe NpaBOBOE IIOJIOKEHHE, 4YTO
ABJISIETCS OCHOBaHMEM MJIsl NPUMEHEHHS K JaHHOMY JIMIy OCO0OTO MeXaHH3Ma
OXpaHbl, BKJIIOYAIOLIEr0 JONOJHUTENBHBIE IIpaBa, YTO OOBACHAIET O0CO0YI0
3HAUUMOCTb M OOIIHOCTb CTaTyca cJabOH CTOPOHBI M BKIIOUEHHE B €r0
COJIepKaHNE IPYTHUX IIPABOBBIX CTATYCOB.

ONacTUYHOCTH MPABOBOTO CTaTyca Cab0H CTOPOHBI MPENOIPEACIAET €ro
JUHAMUYHOCTB: MPOSIBIIEHUE CTaTyca B OJHUX MPAaBOOTHOIIEHUSX U BMECTE C TEM
OTCYTCTBUE B JApYrux. JlaHHO€ CBOWCTBO WIUIIOCTPUPYET pPa3HYIO CTEIEHb
3HAYMMOCTH FOPHIMUECKOH C1a00CTH sl pa3IMYHbIX PAaBOOTHOIIEHUH BILIOTH JI0

nojgHOTO  Oe3paznmuuns. JlocTaTouHOCT  (PAKTHYECKHX BO3MOXKHOCTEH  Uist



27

peanu3aniy U 3aluThl CyOBEKTHBHBIX IpaB CBOEH BOJIEH M B CBOEM MHTEpece B
OTHOM TPaBOOTHOIICHWH HE BJIEYET OTMAACHHS IPAaBOBOTO CTaTyca Ciadoin
CTOPOHBI B IPYTOM.

Bropas riaaBa «Tumojiornyeckasi XapaKTepHCTHKA €J1a00i CTOPOHBI
YaCTHOMPABOBBIX OTHOINEHHH» TIOCBSAMIEHA KIACCH(DUIIMPOBAHUIO CIIA0BIX
CTOPOH YaCTHONPABOBBIX OTHOLIEHHH U COCTOUT U3 JIBYX Maparpados.

3HaueHHe KIacCU(PUIMPOBAHMS KaK METOJOJOIMYECKOro MpHueMa,
MOJIOKEHHOTO B OCHOBY HACTOSILNET0 LMBHIMCTHYECKOTO Y4YEeHUS O ciaboii
CTOPOHE YaCTHOIPABOBLIX OTHOmeHHﬁ, 3aKJII0O4acTCsa B TOM, YTO HpeﬂﬂaraeMmﬁ
METOAOJIOTUIECKHN TIPHEM, C OJHOIM CTOPOHBI, MTO3BOJSET CUCTEMATH3HPOBAThH BCE
BUZIOBO€ MHOT000pa3ue Ca0BIX CTOPOH, a C APYTOl CTOPOHBI, TOKA3bIBAaTh OOIIIE
MPU3HAKU, CBOHCTBEHHBIC KaXKIOW KIaCCU(PUKAIIMOHHOHN TpyIIIe.

KnaccupumupoBanne caadBIX CTOPOH BO3MOXKHO IO PSIY Pa3sIUYHBIX
KPHUTEPHEB: MO CyOBEKTHOW Npupoie (cnadasi cTopoHa — (pU3MYecKoe JINIO, ciaadast
CTOpPOHA — MHAWBHUIYAJbHBIM MpeANpHHUMATENh, c1abasi CTOPOHA — IOPUINYECKOE
JIUI0); TO  OTpacieBoMy Tpu3HaKy (cimabas  CTOpoHa  TpaKTAHCKUX
MPaBOOTHOMICHUH, ci1abasi CTOpOHA CeMEWHBIX MMPAaBOOTHOIICHHH, cadas CTOpoHa
TPYAOBBIX TPAaBOOTHOIICHHWI), a TakXke II0 MPUYHHE CIa00CTH, HMEIOIIeH
IOPUIUYECKOe 3HadeHHE (TICUXO(PU3UOJIOTHYSCKH ciabas CTOpOHa; PecypcHO-
cmabas cropona). IlpemcraBnmseTcs, 9YTO TOCHETHHNA KiIacCH(DUKAITHOHHBINA
KPUTEPHUH SBIAETCS CUCTEMOOOPA3YIOIIHM.

B nepBom mnaparpade «Ilcuxodusmonornyecku cjaadbie CTOPOHBI
YaCTHOMPABOBBIX OTHOLIEHWID» JaHa THUIOJOTHYECKas  XapaKTepUCTHKa
NCUXO(HU3MOIIOTHIECKH  CIA0bIX CTOPOH  YACTHOINIPABOBBIX  OTHOIIEGHHH U
OCYLIECTBJICHO  ONpejAeNeHHe y  HUX  OOIMX  BHJIOBBIX  IPU3HAKOB.
MeTo1010THUECKOH  OCOOEHHOCTBIO  IPEJUIOKEHHOW — XapaKTEpPUCTUKH  CTallo
pasiuueHne ICUXO(PHU3NOJIOTHIECKH CIa0bIX CTOPOH TI'PaKAAHCKHX, CEMEHHBIX U

TPYIOBBIX IPABOOTHOILIECHUH.
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K wumcny mncuxodu3nomorudeckd cinadblX CTOPOH YaCTHOIMPABOBBIX
OTHOIICHUH TPEAJIOKECHO OTHOCHTH: HECOBEPIICHHOJICTHHUX; HEICECIIOCOOHBIX H
OTPaHMYEHHBIX B ICECIOCOOHOCTH JHI[; YYACTHHKOB TPa)XITAaHCKOTO 000poTa,
JOCTUTIINX IIEHCHOHHOTO BO3pacTa; JIHI, MMEIOMIMX IPaBO Ha O0S3aTEIBHYIO
JIOJIF0 B HACJEICTBE; MAETEH KaK YYaCTHUKOB CEMEHHBIX MPABOOTHOILIECHUN;
OCpEeMCHHYI0 CYNpPYry/Cynpyry B TEYEHHEC TOJAa IOCIC POXICHHS pPEOCHKa;
HETPYJOCMOCOOHBIX W HYXKIAIOMIUXCS UWICHOB CEMbU, HMMCIONIMX IPaBO Ha
MOJYYCHAE QJIMMCHTOB; HCCOBCPIICHHOJCTHUX pPa0OTHHKOB;, OCPEMEHHBIX
paboTHUL; paOOTHUKOB, JOCTUTLIMX MEHCUOHHOTO W IPEIIIEHCHOHHOI'O BO3PAcTa;
PpabOTHUKOB, NMEIOIINX WHBAIUIHOCTE.

Joka3aHo, dYTO BCeM TICHXO(QU3UOJIOTHYECKH CIa0BIM  CTOPOHAM
YaCTHOIIPABOBBIX OTHOIICHWH (KaK yKa3aHHBIM BHIIIE, TaK W IOTCHIIHAIBEHO
OKH/TaeMBIM K TIOSIBIICHHIO B OyIyIieM) CBOHCTBEHHBI CIICAYIOIINE TpH3HaKku. Bo-
MEPBBIX, 3aKOHOMATCIHLHOC BHHMAHHE, KOTOPOE B pa3HOW CTENCHH YACISIETCS
NCUXO(U3HOIOTHUECKU CJIA0BbIM CyOBEKTaM, BCErla CBS3aHO C OCYIIECTBICHHUEM
TrOCyJapCcTBOM HMEHHO colManbHOM (yHKIMM. Bo-BTOpBIX, OXpaHa uX IpaB U
HHTEPECOB C KOHEYHOW IIeNbI0 OOECHEeUeHHsS COIUATBbHONW CONUAAPHOCTH, IIOX
KOTOpOIl B caMOM OOIIeM BHJE NpeaaracTcs MOHUMAaTh HOPMATHBHYIO MOICIH
OOIIIECTBEHHOTO  yCTpoiicTBa. B-TpeTpMX, oOXpaHa TpaB U  HHTEPECOB
MCUXO(PU3HOIIOTHIECKN CIIA0BIX CTOPOH YaCTHOTIPABOBEIX OTHOIICHHN aOCOIIOTHO
AKOHOMHYECKH HedPPeKTHBHA.

Bo BTOPOM naparpade «PecypcHo-cinadbie CTOPOHBI
YACTHONMPABOBBIX  OTHOWIEHWi» K YHCIy PECypCHO-CIadbIX  CTOPOH
YaCTHOIPABOBBIX OTHOIICHHUU MIPEII0KEHO OTHOCHTB: CTOPOHY
MOTPEOUTEIBCKUX JTIOTOBOPOB (IOTPEOUTENSA); CTOPOHY JOTOBOPOB COIMANBHOM
HAIPaBICHHOCTH (CTOPOHY, HE SIBIISTIONIYIOCS CYOBEKTOM MpPeIIPHHAMATEIECKON
NESTCIIEHOCTH); CTOPOHY JIOTOBOpA TIPUCOCIUHEHUs (IIPUCOCIHHSIONYFOCS

CTOPOHY); CTOPOHY IyOJMYHOTO JO0TOBOpa (OOpaTHUBIIYIOCS CTOPOHY); UJICHOB



29

co00IIeCTB, KOTOpBIE O0JANAlOT HE3HAUWTENFHOW JoJiell B IpaBe oOIei
COOCTBEHHOCTH; KPEAWTOPOB, HMMEIOIIMX MEHbIIEE KOJIMYECTBO TOJIOCOB Ha
coOpaHHH KpPEIUTOPOB B OTHOIICHUSAX HECOCTOSATENBHOCTH (OaHKPOTCTBA);
MHUHOPHUTApHBIX aKIMOHEPOB; CTOPOHY OpavyHOTO JOTOBOpAa, MOCTAaBICHHYIO
B KpaliHe HEOIarompHsATHOE IOJIOKCHHE; CYNpPYTa, OCYIIECTBISIONIETO BEICHUE
JOMAIIIHETO XO35MCTBA, YXOA 3a JETbMH WJIM II0 JPYTUM YBaXKHTEIbHBIM
NpUYMHAM HE HUMEIOLIET0 CaMOCTOSNTENBHOIO J0X0Ja; pPadOTHHKA, a TaKKe
WHBIX JIUII.

CaenaH BBIBOJ, YTO PECYpCHO-CIIa0ble CyOBEKTHI YUTECHBI 3aKOHOJATEIIEM
B CBSI3U C peaslM3alleil 5KOHOMHYIECKOH (DyHKIMH TOCyJapcTBa, a OXpaHa X MpaB
M WHTEPECOB  OCYIIECTBICHA C  IENbl0  oOecrmedeHus  cTabWIbHOCTH
HUMYIIECTBEHHOTO 000poTa. YCTaHOBJICHA OTHOCHTEIBbHAs OKOHOMHYECKas
3¢ QEKTUBHOCTE OXpaHBl 3TOTO THIIA CIa0BIX CTOPOH, KOTOpas OOycIOBJICHA
UMYILECTBEHHBIM OJ1arococTtostnueM Poccuu B esioM.

Tperbsi rnaBa «MexXaHU3M YaCTHONPABOBOW OXpaHbl cJadoit
CTOPOHBI YAaCTHONPABOBBLIX OTHOLIEHHI» BKJIIOYAaeT TpU naparpada, B KOTOPBIX
paccCMOTPEHBl  OCOOGHHOCTHM  YacTHOIIPABOBOM  OXpaHBI  €1aboil  CTOPOHBI
YaCTHOIIPABOBBIX OTHOIICHHH.

B nepsom mnaparpade «IIpuHuun 3amMThBl €200l CTOPOHBI
YACTHONMPABOBLIX  OTHOLIEHWH W  €ro  COOTHOIIEHHMEe ¢  HMHBIMH
YacTHONMPABOBBLIMM NPHHUOMNAMMI» JI0Ka3aHO, YTO 3alura cjiaboll CTOPOHBI
YaCTHOIIPAaBOBOT'O OTHOIICHUA MOKET OBITh KBaJ'II/I(bI/IHI/IpOBaHa B Ka4CCTBC
MEXOTPACIEBOTO MPHUHIINIA, MTOCKOJBKY OTBEYAeT ABYM KpHUTEpHUsiM: 1) sBIseTCs
uaeet Hamboylee 0OmEro xapakTepa, HaXOAAMIeH OTpaKEHHE B HHBIX
YaCTHONPABOBBIX  IOJIOTPACIEBBIX I[TOMMEHOBAHHBIX W HETIOMMEHOBAHHBIX
NPUHIUIAX (B TOM YHUCIIE IPHUHIIMIIE TPHOPUTETA 3aIUTH HECOBEPLIEHHOJIICTHUX U
HETPY/IOCHOCOOHBIX  WICHOB CEMbH; MPHUHIMIIE I[PUOPUTETHOW  3allUTHI

paboTHHKA); 2) MIMPOKO MCIOIB3YETCS B MPABOIIPUMEHHUTEIBHO MIPAKTHKE.
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CooTHoOLIEHHE TpPUHIMNA 3alUTHl CJIa00H CTOPOHBI YacTHOIPABOBBIX
OTHOIIEHWH C WHBIMH YaCTHOIIPABOBBIMU INPHHIUIIAMU OIPEAEICHO CIEAYIOIIIM
o0pazoM. [IpuHNNT 3amuTEl c1aboii CTOPOHBI OTPAHUYHMBACT NEHCTBHE TPUHIIHIIA
IOPUIMYECKOTO  PAaBEHCTBA, YTO OOBSCHAECTCS  YCTAHOBICHHEM IIPABOBOM
JVCIPOTIOPIIMY B YAaCTHOIIPABOBBIX OTHOLICHUSIX. [Ipn 3TOM OTMEYeHa CIIOKHOCTh
BBISIBJICHHOM JMAJICKTHYECKOH CBS3M: HCIIOJIb30BAaHHUE NMPHHIIMIIA 3AIUTHI clabon
CTOPOHBI SIBJISIETCSI OJHOBPEMEHHO OTrpPaHWYEHHEM W HEOOXOIMMBIM YCIOBHEM
peanu3anyy IpUHIUIA PaBEHCTBA.

HpI/IHHI/IH 3alIUTBI CTOPOHBI YaCTHONPABOBLIX OTHOIIICHUH MnpcaHasHauYCH
it obecniedeHus OanaHca (aKTHIECKUX BO3MOXKHOCTEH, MOCTONIBKY JOCTHKEHHE
9TOH HenM CBA3aHO C OTPAaHWYECHHEM CaMOCTOSTEIBHOCTH CHIBHOW CTOPOHBI NPH
HEBO3MOXKHOCTH JICHCTBHH CBOEH BOJIC M B CBOEM HHTEpece €10, a 3HAYHUT,
NPUHIUI AUCTIO3UTUBHOCTH OTPAHUYCHHO pean3yeTcsi NMpH B3aMMOJCHCTBHU C
NPUHLMIIOM 3alUThI C1a00il CTOPOHBI. 3amuTa caboi CTOPOHBI YaCTHOIIPABOBBIX
OTHOIICHHUH NPpEUMYIMICCTBEHHO OCYIIECTBIIACTCA HUMICPATUBHBIM METOAOM, YTO
OTpaXa€T OrpaHUYCHUC AUCIIO3UTHUBHOCTHU. O6OCHOBaHO, YTO MNPUHIUIT 3alIAThI
CTOPOHBI YaCTHOIIPABOBBIX OTHOIICHHH TaKKe SBISIETCSI OrPaHUYEHUEM IMPUHINIA
cBOOO/IBI OTOBOPA.

Takum oOpasom, 3ammura ciaaboOd CTOPOHBI HPEICTABISIET COOOM
HEOOXOMMMBIA ¥ BBIHY)KICHHBI MpeAeN pealu3aluy IPHHIUIIOB pPaBEHCTBA,
JIMCTIO3UTHBHOCTHU U CBOOOIbI 1I0TOBOpa. COOTHOIICHNE PUHIIMTIA 3alUTHI CIa00i
CTOPOHBI YaCTHOIIPAaBOBBIX OTHOIIICHUH C JaHHBIMH YaCTHOIIPaBOBbIMU
NPUHIUIIAMH  OCYIIECTBISIETCd depe3 JT00pOCOBECTHOCTh, KOTOpas, SBISACH
YHUBEPCAJIIBHBIM CTAaHAAPTOM IIOBEACHUA, (l)yHKLII/IOHaHBHO npeaHasHadyCeHa I
Pa3yMHOTO U CIIPAaBEUIMBOTO OrpaHUUYEHHs] IPUHLUIOB IOPUANUYECKOTO PABEHCTBA,
JIMCTIO3UTHBHOCTH M CBOOO/IBI JIOTOBOPA.

Bo BTopom maparpage «MarepuajJbHO-IIPABOBbIE H NMPOLECCYATbHO-

npaBoBbI€ 3JICMEHTbI MEXaHU3MA OXPaHbI cJ1a00it CTOPOHbLI YaCTHOMPAaBOBbIX
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OTHOUIEHUID» yKa3aHO, 4YTO OCOOEHHOCTBbIO MEXaHHU3Ma OXpaHbI CIa00i CTOPOHBI
YACTHONIPABOBBIX OTHOIIEHUI SBISAETCA HMX INPEHMYIIECTBEHHAs MMIEpaTHBHAS
perylaMeHTaIysl, YTO OOYCIOBIEHO OTPAaHMYCHHEM YaCTHONPABOBBIX Hadal B
OTHOIICHHUAX C yJacTHeM cIaboi CTOPOHBL. MeXaHHW3M OXpaHbBI CIa0OH CTOPOHBI
YaCTHOINIPABOBBIX OTHOIIEHUH — 3TO CHUCTEMa NPEUMYIIECTBEHHO MMIIEPAaTHBHBIX
MaTepuaibHO-TIPaBOBBIX M INPOIECCYabHO-TIPABOBBIX CIOCOOOB BO3JCHCTBHS Ha
MOBEJICHUE YYaCTHUKOB OTHOCUTEIBHBIX IPAaBOOTHOIICHUH, BKJIIOYAIOIAs 3aIPEeTh
U JIOTIOJHUTENbHBIE O0S3aHHOCTH, aJpPECOBAHHBIE CHIIBHOH CTOpOHE, a TaKkKe
JIO3BOJICHUS, aJjpecOoBaHHBIC c1aboi CTOpOHe.

Hokazana HeoOXoauMocTh AnGEepeHINANNE MaTepHaIbHO-TIPABOBBIX
3JIEMEHTOB MEXaHHM3Ma OXpaHbl c1ab0l CTOPOHBI YaCTHONPABOBEIX OTHOIIECHHH IO
TUITy c7a00ro cyObeKTa Ha 3JIEMEHTHl OXpaHbl NCUXO(U3HMOIOTHUECKH CcIadoi
CTOPOHBI M JJIEMEHTHI OXPaHBI PECYpPCHO-CIIA00 CTOPOHBI.

VYCTaHOBJIEHO, UYTO MAaTepHAIBbHO-TIPABOBBIE JJIEMEHTHl MEXaHHU3Ma
OXpaHbl NMCUXO(PU3HOJIIOTHYECKH Cl1a00l CTOPOHBI YaCTHONPABOBBIX OTHOLICHHI
OTJIMYAIOTCA OrpaHUYUTCIIBHO-3aMCIIAIOIINM  XapaKTEPOM, T.C. OTIpaHUYUBAIOT
TM00 CaMOCTOSATENbHOE ydacTHe ciaboi CTOPOHBI B NPABOOTHOIIEHHWH, JIHOO
JUHAMHKY IPAaBOOTHOMICHHS. OTO OOBSCHIETCS HEBO3MOXHOCTBHIO YCTPAHEHUS
NCUXO(PHU3HOIOTHIECKUX JICTEPMUHAHT IOPHINUECKOI C1a00CTH CTOPOHEI.

ApryMeHTHPOBaHO, 4TO MaTepUaIbHO-IIPABOBLIE CIoCcoOBI
YaCTHOTIPABOBOM 3aIIUTHI PECypCHO-c1a00i CTOPOHBI YaCTHOTO NMPABOOTHOIICHUS
OTJIMYAKTCA KOMHGHC&TOpHOﬁ HanpaBJICHHOCTLIO, Bmpamalomeﬁc;l B
BOCTIOJIHEHHH T€X PECYPCOB, KOJMYECTBO KOTOPBIX HEJOCTATOYHO JJIS PeaTn3aliun
W 3aIIUTBl CJIA00W CTOPOHOW CYOBEKTHBHBIX IpaB CBOEH BOJIEH M B CBOEM
uHTepece. Tak, MaTepHAIBLHO-TIPABOBHIE CIIOCOOBI YaCTHOIPABOBOM  3allUTHI
BO3/CUCTBYET Ha IIOBEJICHNUE CUIbHON CTOPOHBI ITyTE€M OIpaHUUYEHHUS €€ AEHCTBUIL B
LENsAX HEeNOMyILEHHUs] UCIONb30BaHUs UMEIOIUXCA y HEe UYPE3MEPHBIX PECYPCOB,

0o CTUMYJMPYIOT AKTHUBHOC TIOBCIACHHUC JJId BOCIOJIHCHUA HEAOCTAIOIINX
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pecypcoB cnaboli CTOpOHBI, JMOO YCTAaHABIMBAIOT JIONOJHUTEIbHBIE NpaBa MU
rapaHTid cinaboi CTOpPOHE IPaBOOTHOIICHMS, BOCIONHAA HEIOCTaTOYHOCTD
pecypcoB, 00pEeKaOIIyIo e Ha IOPUAMIECKYIO CIT1a00CTh.

ITpoueccyanbHO-TIPAaBOBEIE  3IEMEHTHI  HE  OTIMYAIOTCS  BHAOBOM
cre(prKOH B OTHOIIEHNH KaXXJOH U3 IBYX IPYMII Cla0bIX cyObEeKTOB. BhIsBICHBI
CJIeIyIOLINe TPOLECCyaIbHO-NIPABOBbIE 3JIEMEHTHI MEXaHHM3Ma OXpaHbl CJabO0MH
CTOPOHBI ~ YaCTHONPABOBBIX  OTHOIIGHHWH:  MepepacrpesiejieHue  OpeMeHn
JIOKa3bIBaHUSI Ha CWJIBHYIO CTOPOHY, Cyle0HO€ TOJKOBAaHHE B IMOJIb3Y CJIaboi
CTOPOHBI, aKTHBHAs POJIb CyJa B IpoOLEcce, MOACYIHOCTh IO BBIOOpY HCTHA —
c1aboi CTOPOHBI U Ap.

B Tperbem mnaparpage «llpesymnuus opuaudeckoii ciaadocTu
CTOPOHBI  YACTHONPABOBBIX  OTHOIIEHWi»  OOOCHOBBIBACTCS ~ HaJMYHUC
HNOTPEOHOCTH B JICTAJILHOM NPHU3HAHUM TPE3YMIHH FOPUIMYECKOH cirabocTn
CTOPOHBI YaCTHOIIPABOBBIX OTHOLICHUH. Bo-nepBbIX, IpaBoBas KOHCTPYKLUS
NpEe3yMIIMU IOPHIMYECKOW CIabOCTH CTOPOHBI YACTHOIPABOBBIX OTHOIICHHIH
MOXET OOEeCleYHTh MpPOLECCYaJbHYI0 JKOHOMHIO; BO-BTOPBIX, CIOCOOCTBOBAaTh
Oosiee 3((pexTHBHON OXpaHe CcNa0bIX CTOPOH YaCTHONPABOBBIX OTHOILICHUH,
MOCKOJBKY B CWIy HaIM4Mi Yy HHUX JETEPMHUHAHT CIa0OCTH, HMMEIOIINX
IOPUANYECKOe 3HaYCHUE, JOKA3bIBAHWE UMHU CBOCH CJIa0OCTH MpECTaBIIseTCs IS
HUX 3aTPYIJHUTEIBHBIM; B-TPETBUX, KacaeTcs 3HAYMTEIbHOTO KOJIWYECTBa
YYaCTHHKOB MMYIIECTBEHHOTO 000pOTa, SIBIISIOIIUXCS CIa0bIMU.

OmpeneneHo, 4YTO TPE3yMINUS HOPUIMYECKOH CIabOCTH  CTOPOHBI
YAaCTHONPABOBOIO OTHOIIEHHS — 3TO ONPOBEPracMoe MpEAINOJIOKEHHE O
IOPUANYECKON cIab0CTH CTOPOHBI NPABOOTHOILIEHHUS, COJCPIKATENBHO COCTOSIIEe
U3 JIBYX aCTIEKTOB.

MatepuanbHO-TIPaBOBOM aCNEeKT MPEe3yMIINHU I0pUInIYeckol cinabocTn
CTOPOHBI YaCTHOIPAaBOBHIX OTHOLIEHWH BKJIO4aeT B cebs jelcTBue

CIICOHAJIBbHBIX MMIICPATUBHBIX HOPM MAaTCPHUAJIBHOTO IIpaBa, HAACIAIOMINX
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c1abyr0  CTOPOHY  JIONMOJIHUTEIBHBIMH  TIpaBaMH, a  CHIBHY  —
JIOTIOJIHUTEIbHBIMH O0SI3aHHOCTSIMH.

[IpomeccyanbHO-TIPaBOBOI aCIIEKT MPE3yMITIIUHN IOPUANIECKOH ciaabocTu
CTOPOHBI COCTOHT B BO3JIOKEHHH OPEeMEHHN JOKA3bIBAaHHUS OTCYTCTBHS IOPHIMYECKU
CI1aboro TOJO0KEHUSI CTOPOHBI JTUOO ITOJIOKUTEIBHBIX OOCTOATEIHCTB, MMEIOIIUX
3HAYCHHUE JUUIsI Pa3pelICHUs JIea.

OnpoBepiKeHUE MPE3YMIINHA FOPUIUYCCKON CIa0OCTH CTOPOHBI BICYET
HEIOMYCTHUMOCTh ~ PeajJM3allid  MaTepPHalbHO-TIPABOBBIX W  IPOIECCYaIbHO-
MPaBOBBIX JJIEMCHTOB MEXaHHM3Ma OXpPaHbl Ciaboi CcTOpoHbl. OmpoBepKeHHe
NPE3yMIIIAN  JIOMMyCTAMO  OBYMS  TpyNIaMHd  CIIOCOOOB, a  MMEHHO:
1) mpenocraBieHre OKA3aTENbCTB HAJIMYMs Y CIabOi CTOPOHBI BO3MOXKHOCTEH
JUTSL peajii3alii U 3alIuThl CyOBEKTHBHEIX MPaB CBOCH BOJICH U B CBOEM HHTEpece;
2) mpeoCTaBICHHE JOKA3aTeNbCTB, MNOATBEPXKIAIONINX AaKTUBHBIC JCUCTBUS
CI/IJ'II)HOﬁ CTOpOHLI, HaHpaBJ’IeHHbIe Ha ((BI)IpaBHI/IBaHI/Ie» y‘-IaCTHI/IKOB
MPaBOOTHOIICHUS.

B curyamuu, eciM CHIbHAsS CTOPOHA HE MPEIOCTABISIET JIOCTATOYHBIX
JIOKA3aTeNbCTB [UIA ONPOBEPIKCHUS TPE3YMITIUHU, BHIUTCA IEIeCO00pa3HBIM
BO3JIOKEHUE OpEeMEHH JTOKa3BIBAaHUS IOJIOKUTEIBHBIX OOCTOSTENBCTB, UMEIOIIUX
3HAYCHHE NI Pa3pelleHus 1ea, Ha CHIIBHYIO0 CTOPOHY.

ApryMeHTHpPOBaHA  HEOMPOBEPKUMOCTh  FOPUAMYECKOW  C1aboCTH
nCUX0(U3MOIOTHUECKH CJIa00# CTOPOHBI YaCTHOMPABOBOIO OTHOIICHUS.

B 3AKJIHYCHUH }IHCCGpTaHI/II/I H3JI0OKCHBI UTOT'OBBIC BBIBO/JbI
JIUCCEPTAIMOHHOTO UCCIICIOBAHNS.

OCHOBHBIQ TIOJIOXKCHUA gmccepTaum/I OTpa)KeHBI B cneny}omnx

ony0.IMKOBaHHBIX padoTax aBTOpA:
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